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The Comslttee was appointed by the Leadsr of the Party early in

April to comeider the future place of the referendum in our gonstit-
ytional aryrengements and to make recommendations. The Comnittes met
for the firat %ime en April 24 and held its f4inal meeting on July 3rd.
The ipeues ars complex and i% im hardly surprising that some members
of the Committee would be prepared to go further than others, and
that there is not egreement op ell points of detail. HoweVer, our
principal recommendaticns are unsanimous.

We have been very much aware of tha nsed %o carry opinion with us,

and have been conscious fyom the cutset that whatever thegretiocal
congiderations might mpply, or however sirong our personal convictiona
on particular pointe might te, there coald be nmeo purpese in our puttin
forwayd proposals unless we could see apme prospect of our obtaining
widespread support for them both in Parliament and outside.

goveral Members of the Commities prepared papsra for our consideration
and I s particularly grateful to Mr. P. Goodhert for his invaluable
introfuctory assay,.and to Prof, D, 0'Ccnnell for a constitutional
paper that greatly influenced us, We alse received valuable written
aavice from Mr. Nevil Johnson, of Nuffield Collega, oxford; Mr.
Yernon Begdsunor, of Bras.noss Collegs, Qxford; and Nr. Terence
Higgins, M.P. We¢ would like %o express our gvatituds to our
secretary, Mr. G.D.M. Block for his assistance.

R, N. EDWARDS
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Segtland, Tagrand; or-falec; with legizlative powars -thereing..
“qr ' fe) Leacts the qualificatipn Lo the exirroize of the Parliag-
. meytery” franthise or -affecha-thne Tignt Yo vote at any Parliament-—
¥y _ala_cfian,-‘or'affeata‘t-he distribation 'of_Parlj.amentary peuts
‘or (A mffects the conasitution or powars ofieither House of

éf;: jffent or” thed relepions of, the. two uges one bo tha. otheT;
SEhI1 “hot be predented:fo:His wajesty mor receive the Toyal
Acpent under the provislons of thid Aot and unbil it -has been
submitted to a poll eof the electors and apgroved 2t wach &
poll in accordance with the Sehednle of this Aeti.

Tn an impagsioned speech supporting bis proposal, Lriiur Bl four
declared: In the rofercndum lies our hone of gehting the sort eof
congbitutional eeourity vhich every other counlyy bub our owi enjoys
vrv-ves 1 am convineed thet whetever ig dond LOW..... .that wefore
long snd practically in the lifetime of =ll of ug, we Gay see this
great demosratic cogine prought inte practice™.

T 1930 Stanley Baldwin, confronted with the rise of the Enpire Free
Trade Movement, pledeed 2 refevendun prior to tne posoible introdquetion
of taxes on non-Empire foods; and in 1345 vinston Churchill unsugcess~
fully sought te perousds Clement Athlee thet the wartime parliament
should be further extended to the end of the Japenese wWar on the
aubhority of a referendus.

Advocates of the referendum today point bo the crosion of the
Parliamentary conventions that previously susglained our conshitutional
arrengenents and to +the emergence of an “elactive dictatership”, and
argue that the referendun can be used as & ve nakle mechanism to pre-:
vent violent end arbitrary gonsbisutional ange, They are impressed
by the way it has neld in check extremicn in gwitzerlamd wnd by bhe
centious manmer in which the Auptralian elegtorate has handled
congbitutional proposald gutmitted by them for 2pprovil - {They have
pocepted ooly eighl proposals for change out of thirty-eix constitu-
yional refersndums held thers, though a farther five Teceived - '
an overall mojority . tut anob the peceasary becking ¢l
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eufficient statea). Others point.tio he value of the referendum on
nen-constitubivnal. matbers, and advocate Jita uge on the: prodnds-ihak
it wil_'-‘mnmséfractively.‘represent-the will sof the people than can

cur present:politipal. syshem. “We have licen .very mich sware of the:
domand thatyhas been made,whilelws® Have beenteltting for the Party to-
commit iteelE to, redereniun; n“il. s ich as cepital punishient. and
sroportiohal eprasenkatl, £ ey ST

Eeiec -

it The same ¥ime we could not fail o be.consciowza of the antagonism
folt, by many bo the whols gongept, end of She real practieal S
arfficdlties: E_.e,-fa_rendlmg"ap,_‘})lélgicitea~ha.vm-be.an igeaed by asuther—
itarian 'governmants; théy can Bet ‘ad-a sbldok againsh, @ecsirable social
change they are,ywlnerable 4o tuse {By the Tuling pariy; they can o4
the Tighté-of mineriti i rial % 'pgn . basdifficult to pose a fair
question and Imolabe.fhat, question: Trow other naberial questions which
carnot easily or appropristsly find s place inthe referendum; and,

as we found, it is extragrdinarily aiffioult. wo - devige o sabisfactory
tTiggering/ mechenism if the rpfersndum is to be used en @ defence

againgt arbifrary -.go_v‘a._xnme'ng'_. or:ss"ap expression of popular will,

fbove all, we: have been copnceyned about- the’ difficuylties of régoncilingy
the refevendun with the concept of representative parljamentary B
democracy. We have been led to asl ourselves ninzt Members, 6f X
Tarliagenty who gre.elegted Teo use treir own judgzement, are to'do if
that judgement showld, be injgonflist with “4ha. citcome of a referendun;
and we heva- bed %0 consider. Whéther peopls. seud vreprescntatives to
“Something they Moy, belicve to be wholly wrong
gountry b ecause- arbicular quesbion, asked
inag particular way.adj & particupar time! hesthrown, up .a, pertictlar
anawery: v{ek:ha.va:also,:,not.e.d,‘w:.th"cancem!ﬂ;hat_ +f a refercudum is
provided £or by.edding so_ Enghling clause 4o the.Bill thai deals with
The' exbject .of Ahe referendum we econ find: onrcelves jn the sittiation,
as withlthe: Sootland, puid Walos Bj1ts, where Mqubers voic for peasures
of whith-they- strengly digapprove’in order to obrain the referendum they
feal to. BB desirable.... RERERE o
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A Constitutional pDefence

At a very early stdge the Comuittee reached.the unanimous corelusion
that it was .as a‘constitutional saPeguerd that the referendum was
most wrgently noedéd and wvhére 'its use could be most gasily reconciled
with our. existing gystemof -parlizmentary democracy. .We decided to
start ow considerations -yhere Balfour left off sixty seven years

agos We were aware of the viev'hald by. some that the referendum
shoutd take 'its'pl,ac;‘as'gat :an overall package of constitutional
ePorm that night fnclude’sn’elected or partly.elected second chanber,
and possibly 2 vritten constitution;-and itiwas suggested that as a
referandun required the introduction of ruies For’ lts use, it couwld
herdly be added ip-a satisfactory menner to a constitutional
arrangament’ that has no rigid rules, We were alse made very much
avare of the difficulty of adequately dePining a constitutional issue.
As one paper submitted to ws' put ity=

ngych questions caunot be satisfactorily defined quite apart fr.a
C defining who or what institution would be entitled to initiate
. a refevendwn), Second, any likely definition would be Far toa
asrrow to-encompads some of the issues on which there is some
kind of cage (grounded in"democratic theory or based on the
legitimate anxieties of politicians as to the strength of their
_authority) for the peferral to’the paople.”

ur attention wvas' drawr -to a great deal of the legislation that has
been passed by the presant Parliament. and which has affected human
rights apd ,cm_stitutional_relationships, but which none the less woued
be diPficult’to Lring within a definition of the type originally
attempted by pal.gw. g T - .

e were told that it was an-appreciation of these problems of
dePinition that-had led the“Conservative Review committee on the

House of Lords under the chairmanskip of Lord Home of the Hirsel to
decide against making a proposal-to-vest a pover in the second chamber
to call, for a‘referendum’op critical ‘constitutional issues, The

Home Committee put the . conclusions.oh'the matter in this way:

C #It 45 hard to dePine bagic constitutional and human rights
igsues, and it is*most unlikely that either the House of Commore
or tha government could agree to the Second Chamber having complate
discretion to decide wken and’ on what matters 2 refarendum
might be held. ' CObviowsly too this. type of scheme might
.encowrage conflict betveen the Houses of:Parliaments
‘Consaquently v ‘consider that the reguiar.-use of referandun
a3 an instruseht of constitutional protection should be
contempl atsd only within a wider framework than that of
raPorm of the ‘Horse of -Lords -and for that reascn ve do no
press i€ Iroposal ia the present context,.” -

we reaches & similar conclision against the House of Lords having
complete discretion 1f this vas to apply to a'wide range of
* congstimtional or gemi-constitutionsl issues. However, we consider
there 1S opa’ very narrow but critically important area vhere the
owers of the House of Lords and a scheme for a referendum could be
efprctivaly linked, and in the Pollowing section we setf out our:
pruposals, we emphasise that they are not dependent on Housa of Lords
peform, but stand on their own as a constituticnal innovation, and
ndeed we believe that because of their limited but fundamental nature
there is a much more reasonahle prospact of their being implemented
within the Iife-span of a siagle parliament.
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constitutionat Proposal

We propose the introduction of .a meagwrg to be described as the
constitution (Pundamental Provisions) Bill. ~We believe that the
introduction of a written Constitution is not a realisable objeciuv:
in the near future, even assuming it to.be appropriate, having
regard 1o our traditiona) qonstitutional arrengements, It would,
hovever, 'go. some way -to meeting criticism and dispel misgiving

if we were to introduce.an enadtment of, a fundamental and
potentially more enduring. character than belongs to the crdinary
rur, of Iegisiation, While:it is xnot, possible technically to enire.<
without' a written constitution, a Statute of this description coul
well achieve: a special status in the. hearts and minds of citizens;
which would make any ePEGrt at repeal an electoral liability.

Any Government which sought, to repeal it would be apen to the
charge of subverting the Constitution, and an appeal to the
maintenance of the Constitution has, in our history, proved

to be a potent farge, Hence the case for a Coastitution Acts

)

phis. Act would provide Ffor a referendum beFfore any fundamental
change in the Conatitution ccours. - While the sovereignity of
Parliament makes it impassible to prevent such an Act being
vrepealed by a bare majority and without a referendum, it would
require an axcepticnal set of circumstances for a governement to
act §o holdly without incurring a serious electoral liability,
espacially - iP-in. time the'ACt came tg acquire a constitutional
standing approaching that of-the Bill of Rights, 1689

The primary protection sought by such a Bill would be the existence
of the Second Chamber, That would be the principal goal of our
Corstitution Bill, which would protect the basic institutions of
the constituticon by requiring a Yefereadum before they are
Pundamentally- altered, while at the same time amending the Parliamant
Act of 1911, so that the comstitutional changes ¢ould not be brougit
about under the procedure of that act or the Parliament Act of 1%4%.
The Bill weuld thus re-enact or leave wichanged the provisions of
the 1949 Act, as Par, a2s delaying povers in respect of ordinary
Bills are concerned, but take us back to the pre-i%11 position,
subject to referendun as Far.as the existence of the Second Chanber
and’ othey fundamental matters ere qoncernad,

The saPeguard that this Act wowld provide against the abolition
of the Sacond chamber except by comsent of the people would prabably
on its owm a- considerable way towards providing the protection
we haad ag 1 violent constitutionzl .change, but other mattars
could be covered as welly We recognise that the wider the scope

e protlems of defindtion but we thihk
ter's that should come up for discussion

[}

arel=

a) :The Unity of the Reaim, If the present 5¢otland and wales Bills
bec T QUL * d then do something to stabilize the
position - and prevent frequent and radical changes leadiag eventuwall.
ta the disruption of thé Kingdom,  If they do not become law ar ave
not approved in the referendums that are planned the Bill would
ensure that the people of the whole United Xingdon would have to
approve a future scheme, . :
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we recognise tha difficulgy that if the scottish and welsh
electorates demand a change new auimosities may be creatad 1f the
English electevates deny them the opportunity; but the Bnglish
have a legitimate interest and onge decisions have been taken

on the present devolution proposals there may be a good deal to “e
said fop a measure that could prevent a piecemeal edvance towards
separatism. If a clear majority of the electors of Scotland and
Wales are determined to foilow a ‘'sepaiatist path, it will of cours-
be difficult to;ignore their wishes. We propose that #f a Unitec

or Helsh Asgembly - or.to approve a major transfer of powver: toc Lhe.e
Assemblies which may be estzblighed under the present Bills, then
within two vears there shoyld be a further referendum in which o
the Scots ox . the -Welsh vould vote.

Ve believe that there should be a requirement in the Act that a
minirum proportion of the electorate would have to vote in Favour
before the question was approved; and 40%, Por which a precedent
now exists, might be appropripte. '

16 the question of Independence should arise in Scotland, wales,
or Kothern Iveland, a pasitive vote by at least 50% of the registesad
voters in Scotland, wales or Nerthern Ireland would be requirad.

In dealing with issues of this kind we think it desjirable that the
constitutional machinery shoull be outlined well in advence of auy
sudden crisis of public opiniocr., so that orderly procedures come
to be accepted. L

b) The Crown. Although we cannot be certain that today there would
be a-genaral desire to entrench the protestant succession, we
incline towards the inclusion of the ACt oF Settlement; and we See
Z need Por a constitutional guarantee of the free exercise of the
prerogative as it relates to the U.X. Parliamentary Government, bul
with one gualification,

In 1832 and in 1911, major coustitutional changes were accepted
Yhe House of Lards after it became plain that the Prime Ministers

of the day had persuaded tha GCrown to create enough Peers to override
the blocking majcrity inm the Eouse of Lords which was opposed to
major constitutionzl changes.

It has been arqued that if the present povers of the House of Lores
e to be safeguarded, some limit should be put on the pumber of nev
Peers that can be created in any on¢ year.

Wwe recognise that without specific provision owr Bill would not
protect the composition of the House of Lords as éistinct freom its
contimued existence, and that any such provision could involve
limitation o# the royal prerogative. 1 the watter is not dealt with
e could be faced with a threat to create a large nuber of nev pedrs
of the kind that led to the 19171 Act. That perhaps is umlikely
because the Sovereign migﬁt Feel it right to await the outcome af a
referendun on the issue dispute before acceding to any such .
request from the Prime Minister of the day. However, we think that
the matter could be covered by a general reference to *changes
altering substantially the composition of the Houses! or some siuiler
phrase vhich would leave the Crown free to increase the number ¢f
peers, but not ralically; and possibly by an indication of the

degree of change fthat would be regarded as substantial - the
oreation of more thaa 15 peers at one rime for example, ght be

so regarded).
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The tireat would onmdy arise if the Government of the day sought i
to pack the Lords in order to repeal the Constitutional Act itsel’,
but unless the circumstances were very unusual indued, almest
amounting to a cendition of near revelution, it is hard to imagivs
that a Government would risk incwrring the grave electoral

unpopul arity which could be expected to arise from-an attempt to
tamper with the constitutionad arrangements.

¢) ‘he Bill of Rights. There'is no threat to this at present,
bug . S d emphasise what is basic to the constimutic.,
and so give psychological underpinning to the proposed Bille In
any event, - Bill of Rights is far Prom a dead letter, and we
considar that attention needs to be drawn to its This is because
Governments are tempted to exercise the suspending and dispensing
power, and need to be reminded that they may not do sO. In few
Zealand recently the Bill of Rights was inveked by the Chief
Justice to curb an exercise of the suspending power of the

Prime Minlster, As part of the yehabilitation of the rules that
curb Pelective dictatorship® this re-emphasising of the Bill of
Rights might be useful.

d) . The House of Commons. We do not exclude the House of Commons,
altkiGugk the TEIngs LBAt we would principally be concerned to protact
ara aspects of its relationship.with the House of Lords.. It might
be useful to make soma refersnce to entrenching the rights of the
Cconmons when dealirny with the relationship between the two Houses.

we should also provide that a referendum be held beforeé any new
systen of choosing Members of the House of Commons comes into Porce.
There is a widespread feeling that an alteration of the rulesz whiie
the game is in progress cannot be left solely to the players, and
this bkealthy belief must apply with particular force td the questio.
of choosing who the players should be, In other wards, any Bill
passed by Parliament which changed the method of election, would rot
be enacted until a referendum had been held,

It seems to us ‘that a reforming packagé on the lines we have propsned
couid have considerable appeal ahd that its undeniably democratic
basis would be its own best defence,




Beferendum Commimdion

Experience in Australis, end indesd during the Scotlend and Weles
Bills, hes shown that the framing of the question $o be Mt is
1ikely %o be diffioultand tendentioug. Bepaipe of this the wording
o well as the substance oan generate political opposition. It is
depiratle for ke Government to be insulated ag far as possitle from
critidism of the way & guestion is framad. For thet reasch we prepose
thes the Bill should oreate an indapendes b body %o dreft the questicn
end to sapervige the gonduch of the referentum, Cn the owmeclusion
of the refarsndum it pould.report. the result %0 both Houses, aud when
they have both formaily resclved fo socept the report, the Bill,
slready passed, would go to the Crown for the royal assent.

e should recognise that in future the problems of fairness and
balanos will be very mach mora difficulf te resglve than they were
guring the E,B.0, refersndum. Then thers were two well-defined groups
ch:.us& with & well-defined guestion. Thare were, of coures, problsme
wf getting spokssmen of the lefy %o ait on the same platform as those
of the rigntj tut by aad large it was easy %o make a fair allooation
of broajoasting time and Govarnment meney between ths two umbrella
organisations. : . - -
In eny future referendum, it wlll be more difficult tc see that there
is & proper allocation of broadoasting time and information fasilities.
For example, pome: of the supporters of the Devolution Bill will argus
that it is only & ctep towards their goel of %otal separstion. They
cannet pasily shars & pletform of A telovision studic with politiciana
who back the BALL becsuse they believe it will defuse the argument for
independence.  Indesd; in eny foresesable referendum, it ip difficul’
to ses the opposing forces gathering themselves into tight compact
groups. : . .

Tt would be helpful if the Refersndum Comniasion could %ry to estmblish
ground rules for the couduct of future referendums well before ¥he
oampeigne actuauy'beg.in. R

~¥e have congidered altermative proposgals that ihe body could be a
Referendum Gommigsion separetely apteblighed or & Referendum Oommittses
of the Privy Oounoil, Thim is a malter thet can ba coneidered Parthar;
tut in either event it could he composed of three persans, -cie
appointed by the Frime Minister, one ty the Lesder of the Opposition
(both &t the time.of a new Parliement ), whilé a third could be &
judioiel membery »f| the Privy: Gowuneils -The-Bill eould provide for
the Heferendunm Commisslon $o refex legil gquestions to the Judicial
Cemmittee of “the' Privys Counsil for advioe and this could be particul-
arly dasivenle’ 1£ thoYe sute controveray. aboit whether the guestion
pocurately -,ﬁ;_pg,%ntad, the ieguen in the BL11.

We heve punaidered very. carefully whether raferenduma should be used
on other than constitutional issues, End have sxamined 5 mamber of
syatens in uee ip ‘other coantries.. Wo dercribe thome below:
A Tegislative-Vato nas some athractions. Thia ib a form of referendum
[T iabls legielotion of & non-comstifuticnal kind to be put
%o the electorste for epprival. It is & form of referendum that migh<
have pravepted ecme of the. more eantroversial legislation that hae
besn foroed ‘ihl'ou'ﬁl.!l’ An rscent times, particularly that mffesting
human righte or that is quesi-sonstitutional in charaster. We are

extrexaly doubtful whether such o weBksning of exceutive -suthority



or the power of Parliamsnt ip desirable and we consider that there
are vory serious difficulties in finding an acceptable way of trigger-
ol o referendum. Wa do not ‘believe- that it would be acoapteble
that the House of Lords should-have artosetic powera to do so, oF for
that metter, eny particular indlviddel "{gach @8 the Leader of the
Oppoaitim) or group (A given mimber of Members of Parliament for
axacple). The only reascnable alteyuetive 18 "ihe peovlsls vato"
on Swies lines. Lews pasasd by the Swisa. Federsl I.Esemﬁy B major
treaties cean be challenged by tha voters, If within ninety days of
the publioation of ‘tha law 2 petition is signad by 50,000 voters,
the lew must be b $p.8 reforendum Bnd ig . rejected if a simple
majority ims not othained for 1¥, ‘The 'popalation of Switzerland .
(6,385, } is rather Xese then one-nittin of the UK population: the
squivalent of 50,000 for the UK would be about 435,000, We do nok
beileve that wich a sabpsantial. reduction in the power of Parlisment
4o legislate im depirable. " We think 3% important that in & Parliament
ary Demooracy ‘Parllaiient snd Goverament ahould acceph responsibility
for what they undertake, sud we Bee 2 dangar thet on this basie, -
referenduns would ‘enoourage both to abdicete their responsibilities
ir favour of B populer yote, as tine happensed in the cage of the .
Sootland end Wdlea Bills. " In anzloaae wo @se mo practioa)l possibidiiy
of such a propopal being aceeptable to Parliament gt the present time.

T_he! -.P,ogar_-: Initistive in which g given musber of eleptors {100,00G
In YWitzerlend, oae obtain a refar.ndan by petition wea elsa conpidared,
together with & vorietion proposed Bome bime ago by Christopher
Tygendhat. He suggented that:
nh refsrendum would be. called if 124 per cent of the electorate, drawn
it resacnable: proporbiones from all- garta of the counsry, petitioned
for one on & partioulay pubjeot on two asparate oceasiona. Thoae
oceasions would heve to he not lgue than three and not more then five
¥§m apart, and & general electicm would have to take place between

8 two.

Thue, in order to securs a referendum, there would have to be &
sultained nationwides capelgn over & significany pariod of time, and

at least. two EFarliamsnta would have had an opporsunity o congider $rx
subject before the poll.“lgctually taok-placat. .

Within our cemmithes thele was soma -enthusiasm for ouch & proposel

Tt -emong cther members oppoeitlon wes VOry atrong indesd. . We do not
think we m:mtimly__.m;pmaantative, Gnd therefore conclude thet
there ip no prpspgbﬁifof 8p, fundamentel & changa receiving parliamentesy

ntative gowvermment in 4his oountry
" 1ot necenparily for the better.

e ““mhe whgls. Desls of FepYe
wenld be brapsfepmad, hy: giok & sch

We suspect thet although ‘thosge with partiocular enthusiasme might be
pleassd if they sould “ebtain gopuai-"ba‘aking fer them, they might be
equally dismeyed by the Yetulis of the: referenda on ¢ther issues.

We ao not believe that it will be easy in a lesrge and complex
indnstrisl society to carTy on government- sffeckively if numarous
_decleiens sye made sabjeot o yotes by the peoplej no¥ do we think
it certain Thet goveroment on that basis would necesearily be more
popular then that ‘baped n proper -debate and conpideration by &
rapregentative pepembly. Such a .soheme would introduce a new alement
of unoertainty into Goveynment end ereate immense practical problems,
particularly 1f 1% impinged cn Tax powers or on 4reaty obligations.
The .practical frnhlams_wauld'alau ba formidable in a country such as
oursj the Aifficulyles and. costp of chacking. pebiticn liwts, for
pxample, -&nd-the & yak pf holding frequent referendums on & large
soAle. TFor all théss reascns we do”nob recommend thet at the presenk
+time we shoald expeyiment _ﬂithf-the"lsgislative veto or the pepular
initiative. We wand %o ‘sge tho-respaeibility for governpent left
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firmly in the hands of Parliement, reﬂ.ecting the will of the paople
in the historio manner.

None the less we are cmuemad at ‘the wid.espmad. faeling in the

eountry that Parlisment i@ unresponelve o the electoreta's viewa.

We should not 1ightly dipmiee the’poaeibllity of more effactive

gonaultation of the paople by Govermment, We bre sware that a Ceneral

Election, does aok.always allow for opinlon 4o be sdeguately expressad

on partioulax igsues, aayeciglly when-they are of & kind where opinions

crcos parky bounda,ries. One -pa’per autmd.tted. 0 us put the argument in

this way: N

"The case for popular ‘consuliations’ may also ba relnforced by the

growing nonphxity aod remoteness of pédern governmont, ag & result

of which meny poopie'feel alienated from' their pnl:.tiaal institutions

and mupioima of the dsoislons teken through them on their behalf.

siwassasnees GOVErnmente msy naed the ‘explicit suppert of a popular

majority 1f they are to secure ‘authority for measurea to which power—

ctn:innrity interests are opposad and for which parliementary approval
is an insufficient Ir.mnﬂation" o

Inother advecate wt it even mors bluntlw

“Political .attitudes which refleoct the views of the propls me a

whole are scathingly. called populis. I prefer populigm to unpepulism

End Ty axperlenoq kag ghewn thay o sost mafbers the public is more

often right than are the politicians and experts. - I am therafore an

unashamed advocate of thﬂ ”genaral referendum" {a neme I prefer to the

faopial referendumiw,

We think thers 18 room for experiment and that it should be .eesier for

a govermment with the approval of Parliament t¢ hold s referendum on

a partlculer issue. We think-there ere objecticns tc doing this by

adding the referendum provisions on to particular Bills, and serious

practical diffioultiss if referenduims can obly be launched by

soparate legislation on each ocoesion. Parlisment % not to be

burdensd with a repetitive process on matbers of detall, and onoe it

has decided on the proper way to oonduct referendums it should oniy

Cve %o decids whether & referendum is approprizate in particular
rovmstancas.

uring the pas of the EEC Referendum Bill, much time was naturally
epent on disouss: the rules that would have to be followed during
the refersndum cempaign. It woeuld obviously be pointless for
Parliement to go into such detall whenever a referendum is propesed -
particularly as wuch of the detailed sdmivistrative work should be
dealt with by the Referendum Commipsion which wa have propoeed.

For these reasons we believe that the opportunity provided by ths
introdnstion of & Conetitution Bill should be taken to introduce
enabling legimlation for referendums to e held mors easily, We
recommend that an additional section of the Bill should provide for
the holding of referenduns. We proposa that tha initiative should be
left with the Government of the day, and we firmly belisve that the
referendum should be heid with the consent of both Houses, which
could ba ovbtained by the affirmative reaclution procedure.

The Refersndum Jommisslon would bave the seme role in relebion %o
referenduny held under this section ss they would have in the case

of those desling with major consbitutional changes. Wa underatand
that scwme cf the objectione we huave discupsed in cur discuasion of the
pepular indtiative will etill be applicable t¢ referendums injitiated
in thie way, with the addsd disadvantage that thay may becoms a toel
of polit:\.cai expediency in the henda of government. We still think
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an expnr:ment in Yhip direction would.be justifiad, and we cannol

see that this modest etep would represent a thred o representetive
govammant. ‘On the oontrary it asould well Strengtlen. 1. It would
give mn oppertupdty: for the, government of the day o consult the
peopls perticulsrly or Issues #hey divide tha partiss and, &5 we
discuss later,it. might.be usad by govermmenfs to secure aubthority for
meASUTR whiph Azl mmonty s.nterests are opposed.

T8 hat, bhoaiss the initiative would 1is with'

ibject “only ‘to the epprovel.of. Parliament, little would.
have been;added tc. the- ‘rights of the people. Wa think thip under-
estimateg-tha: prapgsures. that the electorate would be able to exert on
their repreaenta ives.t0 hold ‘referendums, .. although the pressures
would-he exerted ic. the nc:me.‘l. democrastic manner and Parliament could
respond-in. 1§8. own;-time and in its ows way, Undoubbedly, though, tha
change srould incrsase tHe ability of ‘electors to ensure that, on
tbe:l.r Views waye effsch\raly heard,

A referendum of this “type “would be cunsu.ltat:l.va. 1% would neither
antomakically stop legislation or injtiaste it; tut in certain eircum-
stancea it oould powerfully influence Parliament in the deciasions it
mbagguently teok, Parliamgntary time ia & precious commodity, end
while a consultetive referendum obvicusly canmnct comuit a Government
4o the iptrodagticn of lagisletion. we believe thet there should be an
explicit obligation.on the Government tc provide sufficient Parlismsnt-
ary time for the full diecuselon of any measyre which had been approved
by & consultaiive reférenium, - A referendum could encourage the
abdication of remponsivility by politicianms but, squally, used with
sense and disorelbion, it oould help o .remove the growing grievence of
shogs who. feal thet their views are too rarely considered. On balance,
we fTeel-the potential for geod outweighs the potential for ewvil.
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The Cost

rhe administrative arrangements Por the British Referendum on the
EdlsCe COST £5 million. Some savings could be made if the referendun
coincided with Local Government elections, We are satisfied that this
is possible in practice. .

Local Government Referendums

we note that im America, in Ganada, and even in §witzeriand, the
great majority of the referendums have been held at local level,
dealing with local issues. To a very limited extent this already
happens in the United Kingdom. The vexed question of Sunday drinking
in wales was resolved by County polls, Local legistation requires
some issues to be put in Town Polls. At least one Local Education
Autherity has held an informal referendum on its secondary Education
re-grganisation plans We have not examined this question of local
referenduns in detail and suggest that further consjderation should
be given to it in due course.

The Authority of Government

We have suggested that in certain circumstences the referendwn might
be used by govermment to enlarge its Suthoriiye Indeed, many cpponents
of the referendun Fear that governments might be tempted to use it

toos much with that cbiective in wind, holding it only in their ovm
time and on a guestioh of their own choosing, and using it to obtain

a general vote of confidence In their admjnistration as De Gaulle uscd
it. we think that fear is exaggerated. Even De Gaulle Ffound that the
loss of a referendum is as capable of being being fatal as the loss

of an election: and we think that probably the risks For a Prime
Hinister might be even greater than for a President. It seems to us
that the more important question is whether the referendum can be

used to defeat the overmighty subject., Ian Gilmour has argued:

nphe Trades Unions are over-mighty subjects who are not fully subject
to control Ly Lhe BAllot HOXeeeeassBeCause the State lacks authoarity
(by which I mean the ability to gain consent), it is not able to
contrel the most powerful corporations in the state - the trade unions.
Indeed to some extent they control the state. It is as though the
Midars had beern uaable to impose a centralised authority in BEngland,
and the amarchy of the FiFteenth century had contimedeessss

1f a government does not have sufficient authority to defend the
national interest against sectional interests or organised groups,

it can either try to increase its authority or it can try 1o veaken
the power of the groups. But since the difficulty is caunsed by its
lack of authority; the first is obviously the mote promising approachs
only when the forces of legitimacy have been stripped of all their
weakening aspacts, only when the constitution is properly designed to
mobilise popular consent, and only when under those circumstances
sectional Forces have proved stronger than the Governnent can one
safely say that the problem is intvactable,

We can conceive of circumstances vhen the referendum might strengthen
governnent's autharity in such circwnstances and we think it useful
{0 add the weapon to the armoury: but we have few illusions about

the diPFiculties and would approzch the experiment with caution.
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For example, during the 1973/4 confrontation with the Hational Union
of Mineworkers, it would have been difficult to phrase any specific
question to put to the electorate waich would not, in practice,

have been overtaken by events. The adninistrative problens viould
a1so have been substantial, . Even in Switzerland, where they have hadl
more than 100 years of experience with refarendums, it takes three
months to mount a referendun campaigh. '

Tt is our view that only on specific issues when the matters in dispiie
ape limited and clearly defined is the referendunm likely to prove
wsefwl. Thus we think that the cutcome might be very unpredictable 1f
there were a genepal question about the position of Trade ynions, bu-
it is possible that if a government chose to legislate to Geal with
specific abuses such as these congerning the closed shop that the
risks might be worth taking, particularly if the legislation had £ia3v
been- passed and was then being challenged by a noisy minoritys

We have Far stronger doubts shout the practicality of using a
referepdun in order to resolve an industrial comfroatation with
government. we fear that fighting a referendun campaign in the middle
SF an industrial dispute would be as uncomfortable as Fighting a
general electicn campaign in similar circumstances, and that the
results might not be very Jifferent, that the argument might not be
confined to a single icsie and that the Govermment might not survive
if it lost, That iz not to argue that a referendun could not be
useful in certain circumstances.

pisputes of this xind seldom erujt overnight and it is possible to
imagine a situation in which the Government appealed for support

For its gemeral policies at a muich earlier stage before a strike
situation existed, It might also saek sndarsement of its policies
after a dispute in order to restore its autharity, we have already
indicated that there would be considerable risks in parfuing any

such courses of actionm, but in circumstances when the democr atic
system was threatened risks might be worth taking. At least there carn
ba no harm in having this. additional instrument in the hands of the
Governmente . .

There is one Purther suggestion Iin this context on which we Feel
we should comments

As the trades unions live pertly inside and partly outsida our present
Constitutionsl system it has been arqued that we should recognise
special position by including within the provisions of our constitution
{rundamental Provisions) Bill a reguirement that any proposal to

make a major change in their rights or powers should be made subject

to a referendum. Ve are, however, not persuaded that it would be righ
£o confer on the Trade Unions a special comstitutional status of this
kind, vhich would be highly contentious, especially in the 1ight of

the fact that a referendum could be held in any event under the
provisions of our Billi on the initiative of the governaent of the

daye
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Teferendums on Capital Punishment and Proportiongl Representation

We feel an obligabtion to exprese our opinion on the propositions thetb
the Canservabive Party should comalt 1taelf before a General Election
to holding referendums on Capliad Punighment and Proportionsl Repres-—
entation. : Clearly these are imporbtant politieal decisions which
ultimabely wmast be settled by those responsible for drafting the
Henifesto.

A refersndum on either topic could mot be held before the passing of
our own Act or a separata Act of Parliament. Rither course will takre
{ime end, bearing in mind the other competing pricritiee, it seems
improbable that the necessary legiglation could be complete until wel™
inbo the next Parliamentsry session, There are genuine technieal
aifficulties that cannot easily be overcoma. For sxample in a
referendun on capital punisbment prior consideration would have to

be givern to the contimuance of the mejority verdict by juries for
offonces that would ettract fhe death penaliy; while in The case

5f preportional representation, we sugzest that it woeuld be wholly
impractical %o hold a referendum — 88 Bome commentators suggest —
ouly on the theory of preportional representation. It would not be
sensible to sweep Agide the very considersble difference batween the
vyarious systems which commsnd soume pupport . O(nce coumitments on theee
apecific referendams had been made “She legislation would be more
contenticus, becouse, inevitably ifembers? views on the particular
topics would vividly golour their attitude to the enabling Bill

pre judicing the important constitutional proposals thet we recommend.
IF our Bill wers to become law it would be pacsible for = future
government to hold referendums on these subjects with the consent o7
the Parlisment of tha day. We think that this is the time for the
political decisicn to be taken. We nttach importance to the constii-—
ational messures we propeas., Fe would be sorry %a see their progresc
vrejudiced by an over-eager commitnent to & partieular referendum on
a particular subject ay this time.

Darly in this report we mads & comnent about the nesd %o carry opir..i
with ug. Our epproach has therefore becn cautious. ‘e find that
although we hold very different views sbout the principle and rangs
of referendums, there was common ground on which we could reach agric-
ment. We are opbimistie that it would be possible to find similar
agreement in the Party and tha gountry for the messures we advocate,
and we therafore think it would be unwise 4o embrace proposals that

at this stage could emly divide the Farty g:d prejudice what we seck
%o mchieve. It seems sound sdvice for any poliftical %)arﬁy to fight
for what it can agree on and to avold commi ments thal will divide it.
Tor that reascn we reccmmend that no conmitments bo wade 8t this time
to the subject matter of particular referenduna.

TNT /G TV, T
5.7.78.
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SUNMARY OF RECOMMENDATTONS

1)

2)

3)

4)

5)

We believe that the referendum c¢en be used as an important
constitutional safeguerd. We propose the imtroduction of a
messure to.be depcribed as the Constituticn {Pundamentpl
Provieions} Bill which would provide for a referendam ba fore
sny fundementsl chenge in the cmsiitution ocours. 4 primary
protecticn sought by this Bill would be the existence of the
second chamber. ) )

The Constitution (Pundamental Provisions) Bill would re-enact
or leave unchenged the provisions of the Parlisment Act, 1949,
as far us ordinary Bille are concerned, but teke us bek to the
pre-1911 position, subject. to a referendum ag far as the exisbels -
of the second chamber end cther fundamentel matters are comcern

¥e recommend that a ﬁsfaréndmn Commismeics should be established-
to draft the use, snd mpervi_aa the ¢aduct, of referendums.

We recouwend that the Conabitution (Fundemental Provigions) Biil
should include e seotien to provide for the holdipg of
reforenduns ou non~constitutionsl metters on the initlstive of
the government of the day ani with the conment of both Houses
cf Parliament. .

We recommend thet no compmitments be made at this time on the
subjest matter of particular referenduwms.



