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8l Committee on
Industrial Relations in the Civil Service,

on the scope for
altering civil servants! contracts of employment so as to widen

range of response to industrial action.
is of particular interest in regard to lay-
work dries up because of the industrial act
servants.

management's This question
off without pay when
ion of other civil

2 In the case of industrial civil servants, such lay-off is

explicitly provided for. It can be done immediately if the lack
of work is caused by the action of other industrials; after 28
days, if it is because of the action of non-industrials. Non-
industrial staff, on the other hand, cannot be laic'l off @der
existing conditions. In this, they are on a par with white-collar

Workers in the private sector.

= trials
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(Report by the Official Committee (ocs))

INTRODUCTION
ot

T 1. E(CS) has several times expressed concern that the restrictions

l s imposed by civil servants! contracts of employment appear to impose

unreasonable constraints on management's freedom of response to
industrial action.
—

24 The Committee first considered the problem posed by manage-
i ment's inability to lay-off non-industrial staff without pay when
| work could not be provided because of the industrial action of
: | other civil servants. The terms and conditions of service of
L_P, — ?On—industrial civil servants protect them against such lay-off
. unlj
r € vl Seryice Department Withllpractioe in the private sector for white collar workers); and
- Whitehall the Taw Officers advised that there are major legal obstacles to
i ‘ London SW1 imposing a unilateral change which would fundamexflt:g-llyLaa-vtg;'ffggrs'
i nature of the employee’s rights. On the basis o e La
g 104 s 120 savice, "E(G3) conoraacd (B(G8)(79)3ra Meeting) that any generat
Y Wilateral variation of contracts was not possible Wltgg‘étsuch A
&= : gislation; they also decided that legislation to ena
thangze to be made should not be contemplated.
P — L

. \ . 1
| v v an be laid off without NP
‘- | d Industrial civil servants, on the h?mtlk’lecaction gt S

pa i work because 0 ents, however

RS triatn Unger the Agrecnent,on s i therd 1o monost 8

"USTrTaTs can be paid for the first ol —
because of the action of pon-industrials.

Keé industrial civil servants - see footnote Iﬁ = but in line
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re instructed OCS to cong
3. ts with the aim of minimising any
e a o geroament - for example, for new entrantg 1ght
pe secured by at the time of a general salary jontrants,
promotéon}logronly to secure a right to lay off withOue-
gfgcl)dtoeremove doubts about management's right to

. SHREF § €Xpect;
to work overtime and to require staff to undertake bect
o W
grade.

the WOI‘k
RECENT AND CURRENT INDUSTRTIAL ACTION

ider Whethep

restr‘ietionsc {inges

B(CS) therefo

main discussion, E(CS) mig
As background to the main : 4 >/ Might
ie.rringzd of recent industrial action and of tn Sl

re o be
otherwise of the management responses adopted.

€ success oy e

T Department for National Savings (DNS);
DHSS Local Offices

Staff who refused to work normally at the eng
year in protest about Civil Service manpower reductiong
were put on TRD. The staff affected in both Departmentg
(600 in total) returned to work after a few days.

of last

ii. TUC Day of Action

The 16,400 staff who took part lost pay (estimated
saving in salaries was £310,000).

iii. ROF Bishopton

43 Professional and Technology (P & T) supervisory grades
who have refused to operate a bonus scheme were placed
on TRD some weeks ago. (Some of them were put on TRD
after refusing to undertake the work of the lower grade
P & Ts). Over 1,200 industrials have been laid off
with pay as a result, in some cases for more than the

ays provided for in the Agreement on Guarantee Payments.

iv. Customs and Excise

Staff at Felixstowe refused to work Sunday overtime.

The Staff Side were reminded that overtime is Obllgat§r¥

and a refusal could be regarded as a disciplinary matter.

As a result, the staff complied with the management &

direction. Staff at Portsmouth refused to report foghat

early shift and maintained their refusal until told

TRD was being contemplated.

ted

2. The use of TRD in DNS and DHSS was encouraging o rei:;
in an early return to normal working. Similarly, the tngn is
no work"™ response to a one-day stoppage (TUC Day of Ac 1d apou?
Seen %o be a firm management action (publicity bEforeh%ﬁe stoppaE?
the no pay rule may have prevented larger support for ction
the Customs and Excise approach to limited industrial ‘; (ROF
tV. 8bove) appeared to be effective. The recent usef affected
Bishopton) is not so far encouraging. The P & T staf
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are still on TRD’ there ;
(pecause the industriay :izfilé‘n
and there is a losg of producteilgfl

6. It is difficult 035

F Bishopton P95 mn W gehery; .
hos g vrages éo§§2¥;810ns in the co}ldgzmlusmns, In the o
S_ng thgt they coulg zg ;t‘hatlthey woulq rllg?s g‘}f(‘ service op tgie of
grades might have been netpprcs 1O, Wndertaie the Liotzig
provisions would haye pre"Enteé but it ;
considered the question of Momaird
against them, partly Decatas . Y‘}ke.a‘
and partly because sych agreefﬂen:;gxlflc

unacceptably high price — E(CS)(79)2na meggﬂgbelichievable at an
S em 2),
RESTRICTIONS ON MANAGEMENT FREEDON ) )

£ cant i1 i
: nanc1a1 1 i
: 1mpl i
1 fl ! p. 1cat10ns )
Stlll bElllg Paid af tel 28 da.ys il

Paragraphs 3 = THE LZGAL Postrron

T g NS and 4 of Annex '

f civi an A' descri

of civil servants! t?rms ang COnditiOnssg?be the legal relevance
responses to industrial action, Service to management

1979). The important oint i ~Sf adoial Opinion of 2 October
of employment, those fgr civili :Zgé.ntg cclgmrggz w;x e
freedom to do whatever it wants, Where it Gan %e deﬁ?na%ement

a civil servant is in fundamental breach of his contragi r?ted i
employment, it may be Possible for Mmanagement to dismiss cs,taff
lawfully, or send them home without pay (Temporary Relief from
Duty (TRD)), or make deductions from their pay without sending
them home (Ifeduced pay options). In that important respect
{nanagemgnt 1s not powerless (see paragraphs 4-6 above on reéent
industrial action). 1In practice it is common law and recent

employment legislation which, taken together, determine management's
freedom of response.

SCOPE OF THE OCS STUDY

9. Although paragraphs 4 to 6 show that management has available
800d responses to industrial action - despite legal restrictions
found in tne generality of contracts of employment and not just in
those of civil servants - we have considered whether it might be
Possible to seek the agreed variation of existing ind@vidua.].~ contracts
O to introduce new contracts for Civil Service recruits, with the
40 of reducing the restrictions. To give one example by way of
11IUStr‘ation, ;;ould it be helpful for contracts to make it iiear

i 8 civil servants could be required, if necessary, to do the

Tk of lower grades?

10,
fvig

s of the sort
ceptably high price -
nhanced salary. \ie

Ve concluded that, realistically, change
aged would be negotiable only at an unatez
feturn, say, for an allowance, or for an
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1 turned our attention, therefore, to tl
‘ management to “"engineer" agreed chunr-gi POsSsibilj i
fﬁr example, (li)ytexertmg pressure o o e C”ntractes open CONF
chang 3 2 ? < 3
s Eﬁg iﬂmoonfll lgns of service either ainfilv;duul tcondlti DENTIAL
ime of a general salary increas 2 time of v oLS Ong For example, it j
E 11. The position i 2 A PromOtfotO a on occasion, 113(& is arguapy
S jon is rather di A ¢ n o is closel : requj e t
> ! recruits to the Civil ServiCelff,%1 ent in the cas 5 I‘easonabli,, lllmﬁed Sclolged to u;lgt confi
——t choice of accepting the new . The individu case of fy ek @ Je insist he ig ertake rration ¢
service or declini;v the ai\olng}ffgerent‘ e g;}z would h;‘;“e doubt“aboﬁih a COndizg upon ag 9 prong‘? wo h?t staff
. S ppointment condi tj e th thought i managem on expl; 8. Cona . om the voulqd
. g X eXplicj dit d grad ’
ar 12. The legal b: ions of it appropoiet BN cit wouta. hat ;r2de beloy
il ’ S oa¥ Cranges g e il i 17. On_the s ete”"inat(i)gxlxdtlcavg fﬁgm%iéﬁ ug
| paragraph 5 of Annex ,%‘ft in paragraphs Q“%nagement %o B4 diffioult‘iéﬁother Momd 0 use thj Wiong iA step
possible (t . Broadly speaki 0 16 of 4 engi long ti s to be » ther Tonen 1o 0
to seek to gcﬁ_greater extent in SCCEt)iaklnf:’ it Woui{gnex 'A'neer" on ?helmi %o, moxle tfxvemome g vould pe 1t 1
A ieve ag tlan A= g stag i ro a g
L civil servant's t agreement, by such d than in En be lega]) o o tﬁc at which ugh the smzinagementbood e
— — erms and conditi 1 means, to glang £ 3 e point they w ystem i OhaE Y pract;
i e itions of service changes inan Tales staff in the highe of PTOmOt?re introglthough thges g ical
' 3 are re?:w;hout the paper, refer 3 ¥ ' 32;?2‘,’ obligations T8 bepr s S 1s woulg Hacaa
i Some of gg?ciitigdchan;es »-..~1:ic1?.‘§2§§so§° agreed change Apart ?rgril%:iionshif)s 151;01; disgimeHly ;ieﬁte twgngiawas ffirtlfo
chang nethods which ar g may acquire 1 S in o he: prachieas 0 +Minat ould sses of
U St prpiney g e o o e L
he Attorne} R ST eering" 1ty, ; r receivi ¥ Tequi StcH ed fo dist
| Attorney Genera rney General : iticism. O 1ng" such considerabl ving quiri y @ deci or a 1o turb
T reral, wh ral are highl; n this point. ably wors  Promoti ng staf ecisio ng ti
‘ about the al, when consulted : ghly rele 11s point term basis rsen ingd ion or ? to n to me,
| propriet f &7 during o vant. T J P ustri a gen agree t adopt a .
set out i y of manageme g our study he \a]‘—{‘i;jral ok Policy
S [ in paragraphs gement adopting ei ly, expr 2 ation salapy Lo langes i Y
to the intr graphs 14 and 15 ing eithe essed con {8s o:Inith S and Y incre in
1 oductio 5 of Annex A r of the ,concem term € case not onl ase, wo
stage of promoti n of new terms i X A. Thes he options erm Or peri e of contr Feotin:
§ tion z ns in fav >se optio = similar A iod appoi rac s f short-
3 General's vi o or a general our of manag ns relate imilar to th Pointees) or new
I fiable _view is that the ‘ salary increas \agement at th The disti ose in paragrapl: DoHAG entrants (e
f criticism fesuse of eit] T The At ) nction b agraphs gemen either
, become L merely on th 2ither would torney preserved rig etween 16 ang 1sady. long
T ne valid in law; i he ground not escape j 0 rights w new ent 7 ar antages
unfair and aw; it might i 1ds that the ch pe justi- pened up betw vould be 1 rants ang € a good q though
l unreasonabl = Sigbat SEgnel change was ; by the ween pre ess ope existi eal le
Tl sense that t! B o andive y be regarded or might contract t sent staff n to atta ing staff wi Ss acute
‘ ‘ e T o HB v dial chid net T e . ontTach temms U R . j
y I ich ought t choice but t ivil servants i The new nority and it seems 1i ecruits mi ference
y : o have bee > o accept it i s in the a Vicontraet particul 1kely th. might be ¢ S
o || YT n theirs in any in return for loten a1thoush toe 1o arly oAb o et Noul SheRraa
" took e Lord Advocat y event. Ui the main 2o the im ce a long ti a time of hj d in any
| the view th e, who was al in recruitm Pact would b ime to work igh unem
i s 4 thr ployme:
e T so consulted durin 19 ent grades (the elerimon Ll ough the nt
- e i : e : ; i quickly i whole
5 decision in paragraph Service manag g our study, There must i e clerical ¥ in th
¢ . Neverth 5 of Annex : gement should end of th st in anv 2 grades, f he case
‘ ; reasons for t eless, he ex B is a matt proceed PO R t] e day thes y case be : s for exampl
' ! r the advi 2 recognised atter for political Sition i ese ch consider ple).
PR = Vice Set out i ed the Attorney G powe in dealing wi anges would able doubt wh
il SEEKING T in paragraph 1 y General's Ry st - with industri greatly stre ether at th
i 0 "ENGI h 13 abeve. ost cas se of TRD rial acti ngthen m 2
{ AND PRACT NEER" AGRE u cases prov , as shown i ion. Man: anagement !
it | | ICAL CON BED CHANGES - M sed in the (i ed effecti vn in paragr agement alr £
‘ : ¥ ONSIDERATIONS ES — MANAGEMENT i S Servic;vgu%nd RO B g s e s s
& ’ - There are ully perform to us - E(C used: i 4e: Nationed | (not so fa
O pressure to beamanagement iy Pay when tgrmed. e trs'i(80)3) to I‘eduCeat;On?“l Health Servic
Ew gy r on staff to aCcepi ?gth for and against bringind cgrothers mfghi’ere without :’Oﬁﬁag power to lgyyst;gutgs are nog
i - In the anges to their detriment ms of ght reduce the fi y reason of the i off without
to case 0 : 2 1 y and 1 selecti £ e financi he industri h
E. : Govcemge COntractg ?‘.L?.t_lfﬁlﬂ contracts, th ; : pa§ I”dustrialti‘e’i industrial ac‘éif}i Sopr o managemefx:ré?lsa”mn
§ I‘elatiognz' as an emp{o;uc ke 2 migh% de;oadgptlon pleg policy °°néulgertainly thgtlons terms which magzteat a cost in ma.nag:iial
: : er, i nstrate that the r ed sai representati gement might ;
would en 0 industri , intended t & : : esp said th ntatives of t : ght not wish
: able al actio : o take m firmer sfand if g ReCtiof _that they woul he private to
1 T e n by its e " g - Bhe o po:,  DOLTY VAL ould never cont sector who vie
condition gement to us mployees. In additiony 1t na, - Xsiting white coll ntemplate such action i 5
‘ service whi s of servi e the proced : i e R ar staff. There i h action in
vhichy "4 ice to mak cedure for changing P be riall et gement options are i e is no evidence
y in the view of magai)efrﬁllclt some conditions O ¥ vvoufg”ber te;m%gg and there is a gzsén?gﬁquat? for dealing vyvghthat
gement, are currently implict™ limj ;44 REV1 tably bgfofe taking a step intgaﬁgg\mthmat i e en
chanss e (at least as regard ovn with what
S S ) .
in contracts of employient. England and flales) a i 841
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SUMMARY AND COI‘!CLUSIONS
' ifficult and complex subject on which
| | 20 eratandably dézzlfa‘lgffic'l?il Committee did not reach %igsl‘haps

understandably’ivil servants' contracts of employment gq

ConC1uSiO??é freedom of response to industrial actiop,
managemen

- +ions are founded in common or statute law ang arHOY ev;r
! restrlctlonfor the Civil Service as an employer than P Othero
| i The legal advice (Annexes 'A' and *B*). shiowg o
| employers.ossible to go down the roqd»of attempting to 'engine;t'
SR would be P contracts terms. In deciding whether or not 3 ad0€
it xlr'ge account must be taken of the Attorney General 1g i
o :gigniogoub%s about the propriety of doing so, and of i e
and p?‘actical considerations. ;

21. On balance, the weight ?f the mal-mgewmilé:l Sigf,uments is
. . = ing to engineer gr nanges in existi
against seeking n
probably = g
[ contracts.

i t1 in the case of contracts for new entrantg is

| 2,2'f Thﬁtp(i)ilzégnsense that the individuals can €lther accept tpe

e eI‘effered or decline the appointment. Legalndlffloulties are

teimi oa.nd the question of propriety does not arise. On the othe

— - ﬁ:.;qg ’if they accepted the contract offered, some (_)f the managemens
| disaz’iv:mtages referred to in paragraph 17 would still apply (a
= divided Service, for exarﬂple). There would also be an adverse

reaction from the Civil Service unions.

g t considerations, and the
Apart from the legal and managemen rat
3 Zaést’ixgﬁ of propriety,bthere are, of course, political arguments
: l %o which the Lord Advocate has drawn attention.

attll o RECOMMENDATIONS |
| il B e e o
“ and
il "T i. to agree that the proposal should not be pursued
o in the case of existing contracts
iril B e e

Civil Service Department
Whitehall
London SW1A 2AZ

June 1980
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24 The Law Officers, in the Joint Opinion of 1 October 1979

Servants, make the assumption that the

e Crown and itg employees is basically
Although the Opinion did not bursue the matter

it is considered that the €Xpress provisions of
of employment of a ¢ivil servant are to be found
in the letter of appointment received by each new recruit, read
together with the relevant terms and conditions set out or
referred to in the Departmental Staff Handbook and the Civil
Service Pay and Conditions of Service Code (both of which are
referred to in the letter of appointment). In the course of
time the express terms of the contract will almost always be
Varied in some respects - but the original contract will be
found in the relevant parts of these documents (together with
any documents referred to in the Code or the Handbook eg Staff
Circulars). The provisions of the Staff Handbook and the‘Coda
are supplemented by guidance given to management (mainly 1n o
Establishment Officers' Guide) but this is for the exclusive
Use of management and does not constitute part of a civil

contractual.
any further,
the contract

to the
_Servant's terms and conditions of employment. However,

CONFIDENTIAL




il
&
— {

S

CONFIDENTIAL

extent that management guidance can be said to G
practice in the day to day work of a 'uepartment,

allocation of duties between grades, it may pe le

ct Nopp,
°8 in ty,
gally relevémt

General relevance of civil servant;' terms and
service to management response to industrial ag

condit

~ iOns
tion of

3. Like the contracts of employment of most white collap

employees the terms and conditions of service of NOn-industpg,,
. a.
civil servants are relevant in terms of management freedop of

881y givye

Xpedient,
For example they do not expressly authorise departments to

response in the negative sense that they do not expre

management freedom to do whatever it might consider e

respond to industrial action by sending home without pPay those
who work selectively, or to lay off without pay those for whop
there is no work, or unilaterally to alter the contractual
rights of civil servants. This being the case it is the genera]
law ie both the common law and recent employment legislation
which determines management's freedom of response. But this
Depending on the
nature of the industrial action and the circumstances of each
case, management may lawfully dismiss staff, or send them home
without pay (TRD) or make deductions from their pay without
sending them home (NHS options).

does not mean that management are powerless.

4.  These responses are available only where the civil servar
is in fundamental breach of his contract of employment. In
cases where the industrial action takes the form of staff
refusing to do certain work, management must first be able tof
gshow that the work which the staf
refused to do was that which they were legally obliged 0 i
Such an obligation may arise from the express provisions Ofavlv
the contract (eég where there is a job description which 01:e‘ :
embraces the work in question) or from a term implied byftthe
common law or from custom and practice or from eguduahs®

= X i .
particular employee indicating that he has accepted the
obliged to do the work.

2
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y t duty J
perform it ig hecessary 8 a cjyyy Servant

; to digts :
attaching to hig Dremec 8tingujgp
obligation to take up ot

number of different types
the type of job he can be

duties attached to the present Job. First reference has to be

made to the €xpress provisions in the contractual documents -
the letter of appointment, Staff Handbook ete, the Civil Service
Pay and Conditions of Service Code. It is unlikely however that
these documents alone will provide a sufficient answer as to
what the civil servant is obliged to do and it is necessary to
look for other indicators. The starting point is to look at
what he actually does. If an employee normally carries out
°ertain duties on behalf of an employer this is a very strong
indication that those duties are ones which the employee has
accepted that he is obliged to perform. There may howevex.‘ be.
an element of goodwill over and above his contractual obligations
hich he can withdraw without breaching his com:ract;1 F:;
ime when the

€Xample ap employee might frequently work overtime .

. e it but it does not necessarily
Needs of ‘the job appear to require it bu
f time working alte:
®llow that the frequenmcy of such over he particular case.
"oluntary character of the overtime in the P

rs the

3
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i i Farag
The extent of an employee's obligations may gy e €raphs. 5 4

; { ) ab
Gs ies which he has so far been called upop e 3 11m1ted g?néral guidelineg, et::: Neceggyy e
e f i k which the employee would be obligeq ‘De”OPm. civil servant'g dutieg L a tagy lgee .n € only very
7 There may be wor t been required to perf ged to Derfgpm all the relevant factg 01.115, b eraj ) € ambj¢ t
'?. but which he has not ye 4 PoSdeiic W Deed, “irCungtapge, - 1B the Llight op
T l of management will change and.so too will the work Tequireq to Changin =
3 be performed. The question will be wheth?r particulap ok -
: within the ambit of his duties. In the civil service it is :
. N '.. likely that the outer limit of his duties will pe ascel‘tainm
! i by reference to the grade of the individual ecivil servant,
[ Because of the importance of the grading structure within the
- civil service it is likely that an industrial tribuna) woulq
i ; hold that a civil servant's obligations cannot exteng beyong
3 those appropriate to his grade unless there is an express
Li contractual provision or established practice to the effect
1 ". that he is obliged to perform the duties appropriate to a
,r— : higher or lower grade where necessary. In this connection it
L ol Lﬁ, should be noted that while the courts have been lellllng to
T elaborate the employee's obligations of cooperation and of
],_ : fidelity they have tended to resist arguments for impl.ied terms .
L anl MT giving employers the right to alter his job specification. on the new ternms, UR1ty t0 refuse further service
bk . . |
j I 7. In ascertaining in a particular case what duties ar; 2 e - il |
L & B § "Eit of the job reference P not.on'y 5 change in terms and conditions of service ita' gty e
i "T o doine but also o Job d?izz]l_ii:tnd note that g distinction can be drawn between ;:n::::tszzyt::ms
¥ | s e Ak [f]anégement Cinlikely to be and conditions of service, properly so called, and what are
i o il :?Lnnual e 1'-eports. PR descrrllpzl:njiiiebe of Derely lawful orders which the employer is authorised by the
! B tToct as such bu of the job 1% fommon 1aw +t, give to his staff. These "standing orders" or
e (T SW S ¥slue as to vhamt the contractual sco}?eed "WOrking Tules" will normally be clearly recognisable as such
| | Such job descriptions should not be given a strain Since they will deal with such mattersiacENRStRes (for health

s : ¢ 3 s : ich are
[ interpretation in order to include obligations wh . e

being within ns) employees must wear protective clothing,
unlikely to be accepted by reasonable staff as

time it is mot "ether Dale office staff must wear suits, the extent‘to which “;44
F the scope of their obligations. At the same P A sases | stags By be requiees 1s snee "
" - Contre e descriptions.s(') narro'vil serwant'S fte ete. These instructions are not normally made par‘f i ‘
B ¢ of the indivigual o c(.Jntr‘actual terms and conditions of service and accordingly are f 55}
general duties are thereby excluded. Within the prerogative of the employer - for which reason :;:;' | S
il = be Yhilaterally changed from time to time, 50 long as
" e reaSOnable,

5
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If what an employer seeks to vary unilatera)) ‘

s |
11. ing of th ; ¥ 18 not a |
king rule within the meaning € Preceding paragraph
worki term or condition of service, the employee i
but a

11 be in
hange

f hig
Tises iq

ition to allege that the attempt to imposge the ¢
pOSlt:O to a wrongful repudiation by the employer o
::z::ajtual obligations. The question which then g
whether the variation is sufficiently significant -

law to a ‘mongf‘]l I‘epud:atj on If ] 0 amou_nt 3§
ion is

fv.mdameutal
ContraCt it

h Case the
loyee may leave and claim constructive unfair dismisga),
emp

But it can also be argued that the deliberateness of the

u

attempt by the employer to impose a change makes the variatio
into a repudiation irrespective of its magnitude. 1In this

je if it is a variation of a fundamental term of the
e e ;

l'll clearly amount to wrongful repudiation - ip whic
wi

connection recent case law seems to indicate that if ap imposeq
variation is held to be outside the latitude allowed by the
contract of employment, that very fact may demonstrate.the |
repudiatory character of the employer's conduct - provided that
the change is not insignificant ie trivial. But.: these
statements are of necessity of general application and ’?he c:s:
law clearly shows that whether a particular attempt t.:o 'mpoiy
unilateral variation does amount to a wrongful repudi&.lzlll::r &
the employer will depend on all the facts of the parti

12.  Although an attempt unilaterally to change th;uiatum i
the employee's work will normally amount ?O - wrongloyee ¢
repudiation by the employer, eg by switching an emfal 2 Bt
skilled to unskilled work, the employer has a gene give
control the method of doing the work. Since he.za?ollows ¢hat
instructions as to how the work is to be done’wrllere any ches®
he has the right to change the instructions.

Tol

0

) will be B
involves traditional methods of working there jicated when 4
difficulty. But the position becomes more cOIP ome 4¢

; S
: i I‘equlre el
the change involves the use of machines which case 1aV¥ on ‘S‘
of skill and training. In the absence of anythat the cov”
technology" issues it is considered likely

6
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~ Provige ¥
does éOt 'alter the whole nature of the Job i d tha‘.c their use
to maintainthat tpe Job remaing g 1€ make jt difficult
ame,

approved the change - the
estopped by his conduct f

accept the change,
sue for arrears of

reduction in his salary. Finally,

he leaves his employment he will be
unfair dismissal,

then,

if because of the change
able to claim constructive
repudiatory and significant
the Tribunal that there
hange, the Tribunal will

al to be unfair. The
chances of avoiding such a decision are greatly increased if

the employer can show that a large majority of the staff
affected have accepted the change.

If the change was
unless the employer can satisfy
were good grounds for Justifying the ¢
normally hold the constructive dismiss

14, Given that the terms and conditions of service of civil
Servants cannot be materially changed unilaterally, the question
arises whether there is any stage (other than termination of

the employment relationship) which could provitlie-an "entr.: X
point" for Departments lawfully to reguire a civil serva!:rtu_nity 1
accept a material change. Promotion migl}t afford zzi:ipis
Particularly if the correct legal anal:.ys:Ls o LR

that it necessarily entails the formation of a.newthe R
because that would enable the employer to require

motion) which
ising out of the pro .
to accept other terms (not arising In legal terms if it is the

" : tract.
Were not in the previous con en none of the terms of

. th
case that a new contract is formed

7‘
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i in their effect exce 5
’ contract ‘retain Pt to th
the previous

) ! % e extent
xpressed or implied in the new Contract

that they are © * Althgy,

are judicial decisions which deal with PTomotiop e
there

jssue in these cases arose in‘entirely c'lifferent contexts‘ ang
different judges have taken different views, go that it i
said that the decided casies hz.ave not pr.'oduced any ruling
prj_nciple of general application. It is, howevez.\, considepey
that a tenable test is whether the change necessitateg bY the
promotion is great enough to l?av? alterecli the whole nature op
the employment, sO that only if it has.w1ll a 1.1ew contract be
regarded as having been formed. .If this test is E'lpplied £0 the
majority of civil service promotions the ar.lswer will usually

be in the negative because where eg an Assistant Secretary i
promoted to Under Secretary (even if posted to another Departuer)
he will still be employed as a civil servant administrator ‘J
albeit at a higher rank. Also relevant is that as a matter of ‘
civil service practice an officer on promotion is not trt?ated
as if he is entering into a new contract; he is not ég given (l;n
promotion a fresh letter of appointment in terms simll;f\r to his
original letter of appointment. Generally, 1t'1s‘cons%ders‘3d
on balance that the sounder (and the more reallstlt.:) \'Ilew ;s
that promotion usually amounts to a consensual varlatloneltzt :
the original contract of employment and not the replacem

the original contract by a new contract.

ind is where,

Son : k
15. A possible "entry point" of a different s

althcugh the existing contract continues, there.lf izzo};he
by the employer to make a change which is beneflcllanake, es
employee and which the employer is not obliged t© - so that
individual promotion or a general salary increa?e

the employer may say: "I am considering conferrin

. do S
] t I will
on you (which I am not obliged to confer) bullowins cnange

where the

f efil
this be?
& o onlf

in return for your agreeing to accept the fo"
your general terms and conditions of service’. gndoonds®
employee accepts the change in his general termsact wil S
of service (in return for the benefit) the ?ontzherefore L
been varied consensually and the employeT will

jo8

8
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employer on reasonable grounds

argued that it woulg be reasonab]
conditions of hig promoted employment that g civil ge
should be willing to carry out his "ante-promotion" d::::
when necessary, it would be difficult 4o maintain that the
Same argument applied where the change sought by the
employer was that the employee should cease to be entitled
to be paid any salary for any period after his promotion

when there was no work for him to do because of industrial
action by others.

Although it could be
€ to make it ope of the

16. Although different considerations arise where the occasion

was a general salary increase there would still be a degree of
Trisk where the change sought by the employer is not accepted
by the employee. The Employment Appeal Tribunal has in at
least two cases (Pepper & Hope v Daish 1980 IRIR 13, and

F C Gardner Ltd v Beresford 1978 IRIR 63) statéd that where an }
employee leaves his employment because he has not been g;iven S 347‘
& general increase in salary paid to his colleagues, this can 3
amount to unfair constructive dismissal. In the earlier case

CONFIDENTIAL
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neral proposition that it
lated the ge
al formu

i wou)4
the Tribun in most circumstances to infer a tepp intothe
) n
be reasonable loyment to the effect that "an employep Wil
of emp
contract

) loyees arbitrarily, capriciously op

not treat his emp ters of remuneration". Although 4 congd
inequitably in mat ihange should be accepted by all ciyi
that a detrim?ntalf E argeneral pay increase would be clearyy
servants elig;bliroz the two cases mentioned above, it is not
distinguishable :

t a Tribunal would hold that the test Quoteq
; ivable tha
inconceil

1tigy
\

less applied and that the denial of g genera)
above neverthe taff who refused to accept the change yag

pay increase to saccordingly’ amounted to a breach of the
inequitable and, t where the change sought by the employe |
implied term - at leas eous (ie unrelated) to the pay increage,
was fundamenta}, extran ther grounds considered by the Trbwml:
and not jUStiflabler;eZuine package deal eg a gratuitous 1

ble. ; :
to be rt‘aasona  Sbien wibn abolition of certain allowances
salary increase

issible. The same would apply where thelcha::Eﬂ
E CIearly'permli ted to the increase eg in51stence.on 1?a' i
v Othervlse I‘ehal pay for the increase. But denlaltomaof
7 S : pstaff who refused to accept a new e;ae
ik increase' Z they could be laid off withoum pay :mnby
e . them as a result of industrial a?Ciws
o forheld to amount to arbitrary, caiz;ﬁiw
o m%ght " Z:ment so as to bring about a COZSagaina
;. i?equltable tz:e employee left in protesm. szancesanm
dismisz::lw:zz;d depend on the particular z;zc::aff P
pig onse of
in particular, on the general resp
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RESTRICTIONS ON

MANAG
ACTION: EFFECT op CIVIIE'F"T'S FREEDON T0 RESpq
SERVANTS » TERMS AND CONDITIINDUSTRIAL
(Note by the Lorg Advocates s SERVICE

contractual,

3 The content of any contract must pe agreed hety,
parties at jtg commencement. PRI

employer or the employee, ¥ both ietlae
’
either expressly or impliedly,

S Every agreed variation ig a
& new contract,
on promotion),

wishes,

new contract,

(e.g., in conjunction with g sal
the employer can Propose
Provided (a) that every employe
same basis as all other employees in a g
that any employee is entitled to continy
on the existing terms,
employer to Proceed.

In ofrering such
ary increase or
whatever changes he

e is treated on the
imilar position ang (b)
e in his existing job
this is a legitimate way for the
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