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PRIME MINISTER • ....... 


STRIKES IN ESSENTIAL INDUSTRIES 


• We are t o meet on 11 May t o resume the d i s c u s s i o n a t E Committee • 

• on 28 A p r i l on the o u t s t a n d i n g l e g i s l a t i v e i s s u e s , i n c l u d i n g 

Possible c o n s t r a i n t s on s t r i k e s i  n e s s e n t i a l s e r v i c e s . I  t may 
^ h e l p f u l i  f I sketch out the p o s s i b i l i t i e  s and the arguments • 
fo r and a g a i n s t making immunity dependent upon the honouring o f 
Procedure agreements which 1 see as the o p t i o n most worthy oi M 
c o n s i d e r a t i o n . 

As background/ I see l i t t l  e prospect o f e s t a b l i s h i n g n o - s t r i k e agr.«nen«  B 
I n any case they would be expensive and probably i n e f f e c t i v e . I 
Would not advise u s i n g the c r i m i n a l law. The c r i m i n a l sanctions 
s t i l  l i  n f o r c e under the Conspiracy and P r o t e c t i o n of Property 
Act 1875 are not a p p l i e d . Going f u r t h e r would c r e a t e more problems 
"than i  t would s o l v e , not l e a s t o f e n f o r c i n g s a n c t i o n s a g a i n s t 
would-be martyrs i  n l a r g e or small numbers. We should not 
^ t e m p l a t  e making i  t a c r i m i n a l o f f e n c e f o r an employee to r e f u s e 

. to work beyond the e x p i r y of the n o t i c e he can c u r r e n t l y g i v e t o « 

end h i s employment. 


^ i  s leaves the p o s s i b i l i t  y o f extending the scope o f c i v i  l a c t i o n . H 
H e  * e the proposal we have already agreed t o remove immunity i  n the 
absence of p r e - s t r i k e b a l l o t s , . t o g e t h e r w i t h the r e s t r i c t i o  n o i 
u * i o n immunity i  n the 1980 and 1982 Employment A c t s , w i l  l ao much 
t  0
 reduce the p r o p e n s i t y t o s t r i k e i  n e s s e n t i a l i n d u s t r i e s as 

elsewhere. Beyond t h i s  , the p o s s i b i l i t i e  s are 


M.« for> mTtffoni-aine i n d u s t r i a l a c t i o n i  n .1 t o remove immunity f o r organising, 

e s s e n t i a l i n d u s t r i e s ; 
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t o make procedure agreements enforceable a t law. 


I do not b e l i e v e the case f o r removing immunity f o r organising 

i n d u s t r i a l a c t i o n i  n e s s e n t i a l i n d u s t r i e s i s s t r o n g . The very 

d e f i n i t i o n o f " e s s e n t i a l " would be d i f f i c u l t  ; but more important 


n
• t h i s step i s l i k e l y t o be i n e f f e c t i v e . Ordinary consumers,  i
 
most cases, would have no cause o f a c t i o n , (eg NHS p a t i e n t s have 

no c o n t r a c t u a l r i g h t t o t r e a t m e n t ) . The d e c i s i o n whether to sue 


° n
unions f o r o r g a n i s i n g s t r i k e s would t h e r e f o r e normally f a l  l

the employers concerned. For the removal o f immunity t o be 

e f f e c t i v e , t r a d e unions would have t o b e l i e v e t h a t employers
 t 


were w i l l i n g t o sue, and t h a t must be i  n doubt. And i  t i s aiJ { 5 


t o see how immunity could be withdrawn w i t h o u t p r o v i d i n g arrang 


|H

(eg u n i l a t e r a l access t o a r b i t r a t i o n ) which would always r e s o l v  e 


" 5 

d i s p u t e s w i t h o u t the t h r e a t o f recourse t o i n d u s t r i a l a c t i o n . 


, i 


 However, the p r i n c i p l e t h a t agreements once made should be hon°l ^^ 

i s i r r e f u t a b l e . We have always s t r e s s e d the importance o f b r 1 • 
g r e a t e r order and p r e d i c t a b i l i t y i n t o i n d u s t r i a l r e l a t i o n s an 

the need t o de t e r p r e c i p i t a t e s t r i k e a c t i o n . L e g i s l a t i o n to 


_ , o i  r v i o U 1  0 


g i v e the observance o f procedure agreements the f o r c e o f ia« 

t h e r e f o r e be f u l l  y i  n accord w i t h our g e n e r a l approach. The i 


nnses W 

d i d not arouse wide enthusiasm from employers i  n t h e i r r e s p U  I 


t o the 1981 Green Paper, but i  t has had the support o f the ^ 

the I n s t i t u t e of D i r e c t o r s and i  t has r e c e n t l y gained g r e a t s 

support f o l l o w i n g the r e f u s a l of the unions i  n the"water 

to honour the agreement t o accept u n i l a t e r a l r e f e r e n c e by the 


I employers to b i n d i n g a r b i t r a t i o n . 

n
' . r e  a s °   aj 


eI  f we decide t o l e g i s l a t e on t h i s issue t h e r e seems no good t ? i  ' '  \ $ 
d u
t o c o n f i n e ourselves to the d i f f i c u l t - t o - d e f i n e e s s e n t i a l i n  • 


The p r i n c i p l e i s o f u n i v e r s a l a p p l i c a t i o n . The questions we 
• • d tlie pin
t o c onsider are the form l e g a l e n f o r c e a b i l i t y might take an 


I Pi 

e f f e c t s i  t might have i n ' p r a c t i c e . ^ 
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E n f o r c e a b i l i t y might be achieved i  n two ways. The more d i r e c t 

way would be t o deem procedure agreements t o be enforceable a t 


S law by e i t h e r p a r t y , j u s t as i  f they were l e g a l l y b i n d i n g 

c°ntracts, i r r e s p e c t i v e o f the i n t e n t i o n s o f those who 


n  t
 0 r  i g i n a l l  y entered i n t o them. A l t e r n a t i v e l y , observance o f 

• aSreed procedure could be made a c o n d i t i o n o f immunity f o r 


v  e
 l n c  * u c i n g breaches of c o n t r a c t i  n f u r t h e r a n c e o f a trade d i s p u t e . 


I t 4 • 

i s c l e a r t h a t employer o p i n i o n s t r o n g l y favours the l a t t e  r 


aPproach. I  f procedure agreements were deemed t o be b i n d i n g 

c° n t^acts, i  t would provide o p p o r t u n i t i e s f o r trade unions t o 
l  t


 ^ a l C e o  r
^° „t5  t h r e a t e n l e g a l a c t i o n a g a i n s t employers w h i l s t the employers' 
emedy would be a t best u n c e r t a i n , p a r t i c u l a r l  y a g a i n s t u n o f f i c i a  l 

s t i > i k e r s . The immunities approach does not have t h i s disadvantage. 
r i k e s i  n breach o f procedure now have immunity, but immunity 

. i r r e l e v a n t to an employers d e c i s i o n whether or not t o break a 
til* pr 
. « • °c°dure although he may of course face a l a w f u l s t r i k e i  f he 

^°6s so. Removing immunity from s t r i k e r s i  n breach o f procedure could I 
e ^ e f o r e be seen as r e s t o r i n g the balance. I have no doubt t h a t 

1 1  5
 immunity approach would be p r e f e r a b l e . 


e
 e f f e c t of l e g i s l a t i o n on these l i n e s would be t h a t a union 

3
 , ^ i c  h organised a s t r i k e i  n c l e a r breach o f an agreed procedure 


U J- Q
 do so w i t h o u t immunity and t h e r e f o r e a t r i s  k t o i t  s funds. 

sUch a case the a t t r a c t i o n s o f l e g i s l a t i o  n are c l e a r . The 


^r>°blem l i e s i  n assessing how o f t e n such cases would a c t u a l l y 

C U r  j  . g i v e n the nature o f most procedure agreements. I  t has 


to  K . 
u  e
 .remembered t h a t most employers do not have a n y t h i n g t h a t 
can K 

p  ° e termed procedure agreements governing n e g o t i a t i o n s on 
*\,ieS' n n  U a i j p y claims. I  n the main, t h e i r agreements  o r m a  o r a
 

j w i t h matters such as g r a d i n g c l a i m s , grievances and 

e ° ^ i s e  i i • 


-^Plinary m a t t e r s . Procedure agreements c o v e r i n g annual 

e Pay 


n e  g o t i a t i o n s are more common i  n the p u b l i c than i  n the 

^ a<;e s e c t o r , but even th e r e they o f t e n p r o v i d e f o r no more 


a  n
 the agreed forums i  n which n e g o t i a t i o n s are to take p l a c e . 

e e j  n e nts p r o v i d i n g f o r successive stages- f o  r n e g o t i a t i o n s 


! " 
^ ^ ^ ^ ^ ^ 
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and f i n a l l  y f o r the involvement o f t h i r  d p a r t i e s ( p a r t i c u l a r ^ 

as a r b i t r a t o r s ) are r e l a t i v e l  y r a r e . The e f f e c t of l e g a l , 

e n f o r c e a b i l i t y on di s p u t e s over major pay issues would tne-r. 

be l i m i t e d , unless agreements p r o v i d e d f o  r b i n d i n g a r b i t r a t e 

as a f i n a  l stage and our p o l i c y i  s t o a v o i d r e f e r e n c e t o 

a r b i t r a t i o n except on the agreement o f both p a r t i e s . 


Many procedure agreements, are t o o vague and imprecise t o 

len d e a s i l y themselves t o j u d i c i a  l i n t e r p r e t a t i o n . There 

must be a r i s  k t h a t the c o u r t s v/ould decide t h a t some agJ-^ 

i n c l u d e d mere expression o f i n t e n t and had no p r e c i s e 

meaning and hence t h a t immunity was not l o s t d e s p i t e empl 0^ 

complaints o f a breach. There i  s al s o t h e r i s  k o f a concert 

campaign by t r a d e unions t  o withdraw from e x i s t i n g procedure 

agreements and t o ref u s e t o e n t e r i n t o new ones, similar* 

to the s u c c e s s f u l TUC campaign not t o e n t e r i n t o l e g a l l y 

b i n d i n g c o l l e c t i v e agreements under the 1971 Act. The CBl 

has recognised t h i s r i s k . A number o f p o s s i b l e ways of 

co u n t e r i n g t h i s t h r e a t or of p r o v i d i n g a l t e r n a t i v e mechams 


i  n the absence o f procedure agreements ( i n c l u d i n g b i n d i n g 

a r b i t r a t i o n and compulsory a r b i t r a t i o  n by ACAS) have been 


9 

suggested but I do not b e l i e v e any would be s a t i s f a c t o r y • 

My c o n c l u s i o n i  s t h a t the r i s  k o f a s u c c e s s f u l campaign 

to v/ithdraw from procedure agreements v/ould simply have to 

be faced. Formal w i t h d r a w a l from procedure agreements 

would n u l l i f  y the l e g i s l a t i o n and al s o p r e s e n t g r e a t e r 

o p p o r t u n i t i e s f o r m i l i t a n t s . I  t v/ould undoubtedly alarm 

those employers who c u r r e n t l y operate under g e n e r a l l y 


I, " e f f e c t i v e procedure agreements. But i  n p r a c t i c e , t rade 
a S r e e i n  e
unions might be found t o value e x i s t i n g procedure  ^gjii' 


s u f f i c i e n t l  y t o r e t a i n them or at l e a s t t a c i t l  y t o observe 


I am sending copies o f t h i s minute t o t h e Heme Secretary> 

• the Chancellor of the Exchequer, the S e c r e t a r y of State 


1 ^ 

_ n _ 
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•Scotland, the Chief S e c r e t a r y , the Secretary of State f o r 

So c i a l S e r v i c e s , the Chancellor o f the Duchy of Lancaster. 
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