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Further to our discussion :last ricr-ht:-

(a7)As to Do1io7  T  enclose a note su=s1risir.7 the
T eynressed .or the questions oc asked cc.

(7 -r,a77eshown to the _17,-to-rybut no copi_e
have Tone to -.7,n-vore

(b) 7cu also asked me to s-r:1 7-o- a con -7 of t're
'r eH'fect

to w'-a7 now se-s to bc,
and T enc'oce that hererith. I was 1-,rerared b7

Co,' nsel a'te- discussion -netwee-
Pad:r layhw. the Del-latmen.:'s la-.77ers and syself.

also enclose a copy of a 7a-er ,:ihich I had s'ibcitted
in Oct-,"Der 1979 ard tmich w-=‘,s in effect usc-d as the
4 nsi--uctiors to  ,-7--:r'i.77en'ar7 Co-,:rce: to Craft th'c clause
and the 0thor options we con7idered.

mhe draft c-;anse which I a71 sendin- he-ewith was drafted
to give effect to, ard rioes give e'fect to, the proposals
w'-ich 7 had put 'orward in t:ratpaDen, ir Cases 1, 2, 3 end 4 -

'oTief t}:qt urions shou'd t'on-71=e to en7oy ir=nity
4 n Cas.es 1, 2 ard 3, but thC as oronosed in Case 4, 3, not bein:7
n ra-cy to the 0;sonte, no-..-.1,2; be -c'ree

The DroposaTs are of col3rce cost readiMT understood
by re-''erence to the paper of 9th October first.



IHH=TIES 


There is one ciestior of principle which must be decided
nt this, poirt. There mar well be ethers later - like tat

ma.k'n,7funds 15able. Of course there are Unks
between what we do now and those further questions.
7,:hat we do now 7a7 well have a ,7-neat bearira- (..for better ,(yr
for wcrse) on later consideration of such matters. But
tae one we have to decide now is the-fundamental one in this
field and it can and must be consT7T7.-e on its own.

P. The basic question is of course: Are  we  c7.oinF to "ensure
that the rrotection of the law is available to those not
conce7ned in the dispute but who at present can suffer
severely from secondary action (picketing, blacking and

H7Dweve-r. for .-,rse-int and practical purposes t'hatcan and
711-70 be trnrslated into terms nf tTre optiors available.
°,:hat nrp the cojces orer to the clovern-ent nt this moment?

f'aot -hat car be re7llIce= to a c'hoice between t,,,To
aTaar-nt17es -which of tun ocnfmcti,-i i-ite7-estg is to ,-Yrovai*
- 7S OT_It

4 howevr it is i7portant to eporeciPte thet
is as -77'rP
bean wehcald a') secr,n7IFy action

Pl7o,,Z,.7he7" or (b) do a=7 the pape7. sl.!57;:-.ests. The-re are
ootn-,= betwt72n the tWO. OrIP iS that which seems now

to be 17--lown as tThe "Perriva7" thou7h it is by no means
7T-rsonal to -.7e. The method was desiF,-ned hr mu blit simply

tn irr7.emert. Pnd would imrlemert in a ve-fly simple form,
cur Lrifesto ororise cuotP6 a'r-,ove - no Tro-e ro lesa. In
mu wP7 a2r it be said to "han f=lr"t4Or altoc7eter",
either directly- or indirectly.

return to the actual cbo7loPs.

7'hee ere here two corficting-
t,ie o.ne harr' the urjons sar that th_ey shoulnihe

free to use the e=loyees of an emnloyer who is not
a rPrt-: tc the -'ispute to interfere with r_om7ercial

the emnloy-en in dispqte
in orri,-- to brin7 pressure to bear on the latter

7hat 7lr n7r1,'7 tO e7a-o7e th= to (-in that the
ett7oet -.nt a to 7-St

his Common rihts to the protection of
the Carts for hirself and his er7.p7oes.

r7;---7 also 7e7 tlaat thPsP ape "traditional." riThts
T'rn- a lor7 time. That is not corroct. -,.. •IS

tht they wnoid like to keep this addition
t•-• the'- in(lustra7 muscle but there is no case for
the'- Ieiwhrr thet it is "trntionel". 2hp ad-venta70:7-1

thou would lose would be advantarea which they have
eric7ed or77 since 1974 at the earliest.

/(b) On
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• (iii) most likely to have a cause of action(the
benefit of which would still be denied them).

UD to now o= position has been clear. We
have always co-fie—led such action. If we take the
c=se reco-mer ;.-ri.e we coulrl no loner co7nlair.
Ilnion could c-lite nroperlY say: "V:ly not?

,s a resul of a =sid-,ned decision. yo I-ave
confirmed this nrivilee".

:f it were decided as a ratter of principle to
implement the proposals it is not easy to see how we

'co,ild in the near future say we were goin7 to restore
the ric7hts, to sue -:hich we had just, as a matter of

prci77le,_ declined to reF,tcre, but 1,n1.es the restrictions on

the "victims" rigzht to sue are lifted now or soon
it is of ro assistance to him to talk about making
union funds liable - or anv of the other ways of
"tighterin7 LID". 7",iS iS t-rle c-nitical decision.
Should the "victims" be allowed to pursue their Cormon
Law riglits or not? Almost everything else in this fleI
is s'lbsi.',iery to that.

receu mrmths w lare sacu many F-ood trade ilnionists fo-r.ced
rf-Tucta7c to ache action eranst their a'zr e-_oloyer-s
thsy hs-e • tl:e risk of causirirrucat

to th2ir 1. ',,fPmr
r

_C
SP-n7S  eouei.ly in their

back their

5-%

'11/V
,

*because they have been officially instructed so to dr,
(by the Eyecutive of the Unions in the Steal case)
and fail'ire to obey the instruction nuts them a+
risk of "losinc their cards".
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ROYAL COURTS -OF JUSTICE

LON DON, WC2A 2LL

01-405 7541 Ex:rr

with A and/or (ii) bringing the works to a

st2rdstill and. t'nus -orventir,g t fr= carrng

out its co=mercial contracts.

cue o-s d.iich must be asked an-I the ans;;ers

T are:-

Should. I continue tO

acrainst; action by A based_ on (i) and/orc) 	
9

(ii) e7Dove:

1es (.=_=1 in my viso (a) 1,e di d.

under the pre '711 la;i — see esp_2
•

Pearson LJ in StTatford. Lid

and_ still -would even if the -2.ore

option were adopt-,ed_ - and_ (b) if

any real ff1D-_-.17).-; that; I

that Par] iE,-menry O•-anel coula

resolve it).

7 continue to enjo y immunit y agai-nst,

action by a c-n---Tto.m."

,
cially

ZLey -(1965)

general

there is

confideilt

readily-

e_,`;

2. 'yes. Perso-ns so placed. op- rrofect thei-aselv,,,s

by t}-1.- terms o-P their contracts. 1.-P the contract

is --t o- irdustrial Po'Hi o-,' they

a ric,-1-1t of actio:a for breach of it- If they

chooa- to agree to a term e:-.:cusing A_ if his

performa-ce is -o-i-evented )37,-"faustrial action",

so be it,. Ana it be turnirs- back

tile clock: to remove i=t5.-- from these

consecuenoes of pninao action.. (.a_gain I see no

ffi ir, giving .c,-F-i'ect to this ans-a-r• if

that is what is desired)._

2. "

CO1J.F_T_DF=AL
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Option (a) p,_,J)

Acts in contemplation Ay{ furtherance of trade dis utes

(1). Section.13 of the 1974Act shall be amended as follow

(2) In subsection (1) —

at the beginning there shall be inserted the

words "Subject to subsection (1B"; and

for the word "contract" wherever it occurs there

Shall be substituted the words "relevant

contract".

(3) After subsection (1) there shall be inserted —

"(1A) In subsection (1) above "relevant contract",

in relation to an act done in contemplation or furtherance

of a trade dispute, means a contract which is either —

(a) a contract of employment, or

(le: \ a contract which is not a contract of

eamloyment, but the parties to which

incqud on or ore/'be parties to

th==,

(1P) Subsectir,n 1) above shall not prevent an

act done in contemplation or furtherance of a trade dispute

from ceing actionable in tort at the Suit of a person who

is not a party to the dispute in any case where —

(a) the relevant contract is not a contract

of employment, but

(b) one of the facts relied upon for the

purpose of establishing liability is

that another person has —

(i) induced another to break a contract

of employment the parties to which

do not include a party to the



dispute, or interfered or induced

another to interfere with its

performance, or

(ii) threatenep that such a contract

of employment (whether one to which

he is a party or not) will be broken

or its performance interfered with,

or that he will induce another to

break such a contract of employment

or to interfere with its

performance."F,-L,4) For subsection (3) there shall be substituted —

"(3) An act which by reason of subsection (1) above

is to any extent not actionable in tort shall nevertheless

be reEaraed as an unla wful act for the purpose of

establishing liability in tort in any action not precluded
5tha. subsection°
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