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POSSIBIE LEGTSTAngoy
TO ENABIg
T0 BE LATD OFP wrpop Bay 'L SERVANDS

Memoranduny by the Lord Presigent of the Council

———

I have circulated under E(80)83 a p

examining the scope for altering civfir;e:\?aﬁgg)cbytOfﬁClals
employmf?nt SO as to widen management'g range of e
industrial action. i

ivil servants already in post. The
€ management to lay off staff who
were without work by reason of the industrial action of others.
The Prime Minister asked for an indication of the shape of
legislation that would be required -

(= % for white collar civil servants
b3 for white collar workers in the private sector also.
5 There are strong practical arguments in favour of being

able to take such action. The use of selective Stilﬁg ;gg;gﬁt
by small numbers of staff, leaving much largertnw’lc]hs e
Work, is a recent development (linked largely to s
COmPL’iters) . It enables unions to inflict sevizi‘:ﬂe - e
°n employers while themselves suffering iergotection Seeknet inis
Would be reascnable for employers to seek p

development.

nment to

nsible for'the'Goyer ‘

22 gliiecivil service in }so%:tlon. ey
whole nation. If prlvall ]

b g minimum cover a. 86

blems of definition

1. In my view it would not

%ake such powers in relation
€ legislation should cover -

“Iployers do not want it, 1tis?9gﬁtapro

Government employees. But diffi

"ould then arise.

1.
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5. Thetﬁzt’;flg;g §§p§§§s?%1§f{§§i§ﬁt?§i Eiiﬁr‘%‘ggﬁly Prepay,
to show civil Service. (The pattern would be Similar
?c.)r Ggsgrnment employees generally.)
b. all employees.
- i - Legislation would be complex and much more Work woyuyg be

s : tions could be given to Parliame

needed before mf?{rﬁsS, to say the least, be controy

4 Counsel. Itogg?dered in 1979 the idea of leglslat;n

L When Eécsc)miy we came down against it for three maip
{ servants

ntar

ers ial .

g for ciyy,
Teasong,.

. by legislation termg of
2 be overriding

L W‘Oli%i were freely offered and accepted op o

service Wg-;vil Service in circumstances where the employees

“ o into the ould not be in breach of contract and - in e

— | affeCtedb\{ohgles:e in every other respect (we believed this
ases — blam S ry : :
¥ | i:sleae a serious matter of principle);

try

g b it was far from clear that existing measures were
l, inadequate;

i t U 1l ll ants a[d
c the threat of legislation would unite mi 1tant '
—— .d ates and- v;ould lead to widespread industrial agtion,
er
L mo

agai islating apply also to the private
| T oy arggmegfz :i:énig }czglg%vil Sergice, vthere wouldtbgnw
| e A?. lnragtical difficulties and, initially, mgc]e.g ;zl*o‘g;':k
'r (_:ons1derab et?on of the procedures. MNMost employers wwguld i
in the opert‘ie legislation. Furthermore, leglslatlogt e
.0 Bhcato i eneral approach of leaving managemeof St
%gugzzglzg %ﬁgsg problems without the intervention

concluded that we should X

B T | 8. When E(CS) considered this %flat g

the
} go down this road and I remain of t

severel
] bl mmented on by trants
) aspect of the problem, co to new entrelt,
! | cs1lesgries, 15 ihe suggestion thai sérns ror Sayooff. My Gtfic
i ) = . 1
m m should be changed to make them ellgloleﬂie terms of employ? conpl?
: will include this in a wider review of_ hl raise a number ©
s offered to new recruits. The review wil

time to complete:
it and difficult issues and will take some ti
b

! CS
; Civil Service Department
! Whitehall :
§ London SW1

1 August 1980
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POSSIBLE LEGISLATION T0

70 BE LAID OFF g ENAB

ITHOUT PAY % SERVANTS
SHAPE OF POSSIBLE LEGISLATION

(Report by Officials)

Introduction

S B tactica
using select
within the §

1 - %o discoup ivi
” { Jurage Civijg i i
;ve_lndustnal action tosgg;eces:?om i
TVice gt Small cost to the uniona}
’
ii. financia]l - to minimige th
: ; e cost
havlng‘staff without work through indu:grithle. Govgrnment i3
the unions involved, R i

: i n the non-indust
Civil Serylce where there are no collective :gie::xcx::ragothe
lay=off without Pay, unlike the agreement wi B

industrial workers wherep TS ma i
without pay as a result of action by other ol

9, The shape of legislation to allow the employer to lay-off

without pay civil servants who are without sufficient work as
of industrial action depends on & number of factors -
including inter alia the employ

ees to be covered, the source ang
type of industrial action which has led to insufficient work, the
different types of management response, the safeguards to be

applied to and the procedures for laying off,

Precedents
.

3. In considering the shape of posaible.legislation, we looked
at the Australian Public Service legislation and at the wiement
on Guarantee Payments which applies to most industrial civi

Servants in the United Kingdom,

4. The Australian Commonwealth quployees (Emplog:ez:e P:g;;zt:gs)

Act 1977 provides that public service eq:ploye:go: A e hid

V industrial action (including 1{1dustr1al agflthey Rt b

Publijc Service) may be laid off without p:.yon 5y

re-employed or if there is serious disrup :h saploying euthority,
°re has to be a written declaration, b{ g o Y

SPecifying the employzes or class of employ

1
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tion overrides other 1egal.provision5'
Any such dg;@g? a special procedure allowing an appeal_Thel‘e i

no provisi

t on Guarantee Payments provides tha
2 s Therﬁfﬁgmfvﬁose normal work, or suitable altemative UStriy
01v11t5ge provided due to industrial action by 01_Jher i us;"’? :
canng 1aid off without pay. Where the lay-off ig oo anial,
may :rial staff action, there is entitlement to a limitey Y nop.
mdu:_ntee Payment of wages for a total period not eXceeding
Guf‘:fi.itioned working weeks'ln any Speglfled period of three mogur
co. Agreement may be put into operation only after every efy, o,
}CE:: been made to find suitable alternative employment r{

i i is no appeal hi and aftey
consultation with unions. There i PP machinery

6. Shape of Iegislation

11 out the factors hi "
ttached Annexes attempt tc_) spe Ut which i)
ggseato be taken into account in determining the shape of possiile

legislation.

Annex I: Civil Service

Annex I sets out the following tentative proposals:-

sfig the proposals should cover bo@;h non-indl'lstz“ial and
industrial civil servants, overriding any existing
agreements in the area;

ii. any staff without useful work by reason of the
industrial action could be laid off without pay;

iii., lay—-off would be at management's discretion;

: : : & 4he
iv. in the case of lay—off in accordance with
statutory constraints the emplgyer would be protected
against claims for unfair dismissal;

i dure for the
V. there would be no special appeals proce &l
individual, but there would be an underlying siﬁgfu:ould
in that the proper exercise of the statutory p
be justifiable;

: tatutory

vi. there would be no limit on the duration of S
lay-off.

; loyees
Annex II: Extension of the legislation to all emplof®=

ors which would
to apply

Annex II sets out some additional fact
affect the shape of legislation if it were

2
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generally to

th g
solely to the vl iblic

OLvi1 Serviog,
ie a possi 7

}laay in grde;b%g ig{ggﬂlon of the r to
of 8%rike 8ction in anoypebiOVers of the eal=Off Withay
an associated employey, = SRUerprise perhzggmc :-ffeCts
A confined o

the Private Sectorg and not,
0

ii. the provision of ¢

est
(These are thought unneces:a;-f the employer:
only to the Civil Sepy ause Logislatio

5 8 Teasonah
to Parliament, ) 1ce because pin;

leness,
Sovion applicaple

ers are accountable
7 In considerin

the high probability that

statutory entitlement for em
extended to cover agll those
economic effects from the
they are not parties. Thig would

wider, make the operatio of course throw the net muor,

collective b ini
between employer and employees and their unionsvandafc.g:zl'gll)ng
extend the degree of opposition to the v

8. Even without such an extension of objective on the part
of employers some of the preceding considerations would still
apply to an extension to the private sector and raise the
additional problems noted in Annex II1.

9.  Financial implications

legislation of this kind would have certain financial implica-
tions for employers and employees. If employers were relieved
of their obligation to pay workers during lay-off this would
Serve to increase the amount of Unemployment Benefit payable.
Those employees who did not have a direct interest in the st
dispute but were laid off in consequence of it would be ;?e:t gf
%o claim Unemployment Benefit. Thus in many cases the biond
the provisions would be to provide a subsidy for the employ:

% the expense of the Exchequer.

5 to

10. We have not at this stage asked Pul;mggzzryesggn:rell

%gin to draft legislation. This camnot be Sded to proceed and,
a Contingency basis, until Ministers have deci

80, on what basis.
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pAY OFF OF G()VE,‘RNMENT

ANNEY 1
EMPLOYEES
N INDUSTRIAL DISPUTES

WIT”OUT PAY
GHAPE OF LEGISLATION

B The Civil Service

1 The shape of ¢

he legislat; v
extent by the facto iou

- Will be i
TS in the following parggzgﬁ’;“ed %0 a large
2. Objective of the 1, islation

the employer to lay off
o enable. C Y Off withoys a, g
gervants who are Without work ag g Tresult gfytiiliggu::?‘ieaiwl%'
of others. There woylg be no automatie lay off ¥ operationagflggw
NOTE: i. The _legislaf;ion r both
. - This is p
ndustrials who are i

not covereg
: ts Ag‘reement; éven those who
are may only be laid off without Pay if the
action was taken

1 industrial

by other industrials (or they have
been laid off with pay for four weeks), 71t would
create further anomalies if

industrials w
more f avourably than non-industrialsg,

The statutory
Provisions should, therefore, apply to all civil
Servants but would be additional to any""Fontractual"
rights of the employer,

ere treated

ii. Management shoul

d not be deprived of their
discretion to se

lect staff for laying off,
3% Staff to be covered

Mere is a choice between:-
@. All civil servants without useful work }v:hoea;';eemployed
at the establishment or place of work wher '
industrial action is taking place.

OR

result
b. A1l civil servants without useful work as a
of industrial action.

ey, tion whether the \
Yorg, is the additional questi i R
Provisigg gigﬁlgaszpf;eﬁ all civil Sggagfsyﬁz?lz.g, if ;‘hg are
i s i t in t o e
n interes ; are par
“Emberg ;cg Eggs:arv;;tin?gn as those on strike or
s
o bal‘gaining unit.
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4.

Legislati

ause 0 ’ :
Eﬁﬁer than civil servants

NOTE:

5.
It
6.
It
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' . seems to be preferable be
Alternatlzg gf industrial action can go
the egfiﬁe poundaries of the place of th
beyon

irable to limit the g 1i :
It also seig?fuﬂiﬁlan interest in the dggpu‘éi?mn
to thosg iead to difficult questions of what

It wo?% tes interest and it would be much -
ignigiego any such distinction.

Cause
well

2 dispute,

i.

ii.

: : legislation would app
n which the legi
Circumstances 1 LDV

uld be invoked where staff were without work
on CO

f industrial action of other civil servants OR employeeg
in

the situation would be such that normal or suitaple

i alternative work could not be found,

the Australian legislation is drafted to cover
situations

s B
(a) where workers cannot be usefully employed, or
a

! i i the
is a serious disruption to :
™) ;2§§§r;znce of a function by the employing
authority.

Of these alternatives (a) is more appropriate to
the Civil Service.

the circumstances shouldAinclude politically
motivated industrial action.

iii.

i i re
it would be necessary to cover the 51t22tégntgge
civil servants were without work bgcaﬁhe S
industrial action of workers out51]e ke
service; this could be costly to the
as an employer.

iv.

Effect on other Agreements

3 +4 are) pro 7 e
might be necessary for the legislation rovide pot
lawfuf exercise of the right of lay off shall 3g§a§r sal
basis for a successful claim for constructive
for any other contractual claim.

overrides them.

Protection of the employer against challenge g
vide that ¥

dismis
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7, Employee Protection

a.. The eXercige of
Thus a coyp

vhe statuto
had been

TY power y,
€ as couldiphei i
properly s asked 1 cide wheth:rJggtlclable.
) €8 whethey € power
been followeq oi grescrlbed

ue Notice
b. The Ministerp

wh
accountable 4 2 hede

o Parlia.ment

: Y to
S @ new right of lay Offtxgtsgzgn;a;hat the

JOTE: i. The effect of the power to 1
all existing agreg &y off ig to overrige
justification fop it (cf para

5), and We see no
Toportionate

OT provigj
Payment of wages : i 1 pEstacod Kb
e Kb,

on the lines of
a8 Duration of lay

Off without pay
There is to be no time
of statutory lay off,

9, Definitions
==L ONS

lfinitions would be g matter for Parl

mould certainly be necessary eg indust

iamentary Counsel. Some
servants; industrial action.

rial and non-industrial civil

B Other Government Employees

8 Part A relates specifically to the Civil Service, The same
frguments would apply if it were decided to extend the legislation
0 other bodies where the Government is the employer (the National

Health Service, for example); difficult problems of definition
foulq, however, arise.
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gAY 'OFF WITHOUT PAY OF yopypnc

2 IN THE p
g REMAINDER OF THE PUBLIG Spopom RIVATE anp

SHAPE OF LEGISLATION

to the private sector ag well,
! g g Civil Serviggezguigeéitgwe‘_'er, areas in whicp

T ccnsmeratlon; affectlng tr_le shape of the 1o ir;sejgo additiona]

— | consequence of this extension would be the oéeirag?on' One major
| gollective agreemcngg Providing for lay-off in 1ding of countless

[ kind. Other additional points are indicateq beizxuatlons of this

— T 2, Employees to be covered
1

there would be a question whether the Power to )
14 pay should be extended beyond the employees of %ﬁ%’ Ziflvovlthogt
dispute. It could be argued that it w ployer in

whole of the group. Thought would th
- whether to extend the protection to a
common servies and so have a direct i
will however give rise to challenge b
tho may argue that the ability of any

erefore need to be given to
ssociated companies who proivde
T nterest in the dispute. This
oth from associated companies =
Particular employer to
withstand the strike may depend on the overall viability of the
group of companies to which e belongs and therefore that the right
I should flow across all associated companies = and from other companies
(T Who find themselves suffering damage from a strike elsewhexje and
{ ‘ Who will see associated employers being in some instances just as
distinct entities as they are themselves. There would be difficult
| NT— questions to' be resolved on this point.

7 lircumstances in which the legislation would apply

m 3 Similar definitional problems will arise in this area.
L.

; Potection of the employer against challenge

the lay-off may not

| : The statutory power should provide thatThis I
!

% regarded as a termination of employment.
ffect of freeing employers from -

-""'—“ Yami cy pe,

| a. statutory claims for unfair dismissal, redundancy pay

’ | and guarantee pay.

r wrongful dismissal and

i b. common law claims fo g oially wages during notice).

s
reimbursement of wages (e
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CONFIDENTIAL



e 1egislation would need to free employ
ers £

1 claim. rom

1n addition th
any contractud

otection

; If this legislation were extended to the res
Zector and the private sector there is the questio:; ?JI; the Publy
— | would be necessary to provide tests of the employer'g ether 34 °°
{ (to parallel the civil service safeguards - Annex T pareasonable
The tests envisaged might include:- e TN Negy

whether the employer took all reasonable steps t
S to

= — a.
— | provide suitable alternative work,
i
f b. whether the employer took all reasonable st
‘r minimise the extent or duration of the la§ g?? to
{ d lay off no more emp. >es
“ and to lay employees than necessary:
i c. whether the employer acted fairly in selecting

; employees for lay-off.
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